JNITED STATEES DISTRICT COURT
DISTRICT OF MINNESOTA
Criminal Ne. 4-88-82(5) (DSD/FLN]
Civil No. 89%8-28(DS3SD)

United States of America,

v ORDER
Gorn Gregory Lambros,

Defendant.

This matter 18 pefore the court upon defendant’s request for

a Certificzcate cof Appealapility (“CCOA”). For the followlng reascns,

BACKGROUND
On January 15, 1993, defendant was ceonvicted by jury trial cf

v

fi

ricus drucg-trafficking cffenses.- On January 27, 1994, he was

sentenced te a term oI life imprisonment on count 1 oI the

indictment, along with concurrent terms of 120 and 360 months on

Tne oTher counts of conviciion. On October Z, 1995, the Urited
States Court of Appeals for the Eichth Circuit vacated the ~“udgment

wizh respect to count 1, affirmed the judgmentc cn all cther counts

anda rzmanded to the district court for re-sentencing on count 1.
The rial was conductad pefore tThe Henorable Dlanza E
Murghy, United Ztates District Judge.




See Ynized States v. Lamkros, 65 F.3d 698, 700 (8% Cir. 1985). On

i

Fepruary 10, 1397, defendant was re-sentenced by Senior United

States District Judge Reopert G. Renner te a term of 360 menths
imprisorment on count 1.° Jefendant subseqguently filed varilcus
moticns tTo vacate the Sudgment ard repeatedly sought rellef from

3

N

“hne sentence pursuentc to 28 U.S.C. § 2235,

4

Cn April 24, 2001, cefendant filed a motiorn to vacate all
“udgments and corders 1lssued by Judge Rcbert G. Renner pursuant to

March 8, 2002, this court dismissed

Fed. R. Civ. 2. ¢C{b)i(6}). OCn

“nat motliorn after ceonstrulng 1t as an impermissitle successive
§ 2255 meticn. {Qrder of Mar. 8, 2Z002.) Defendant reguested a COA
of the dismissal of the purpcrted Rule 60(b} motlion. The ccurt

denied the regquest because defendant had not shown that “the lssues
deserve [d, further proceedings. {Order ocf May 29, Z00Z.)
Defendant appea_ed the denial ¢f the Rule 60 moticn and COA, and

the court of zppeals affirmed. See United States v. ILambros, 40

Fec. Appx. 216, 2002 WL, 14020%% (8™ Cir. July 1, 2002, cert.
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© The case was reassigned to Judge Renner following Judge

Murphy's acpointnent tco the United States Court of Appeals for the
Zighth Clroult in 1994

Jefendant’s first collateral attack pgurportedly sought

ralia® pursuankt to Ted. R. Crim. P, 33, but was construed as a §

2255 meoion Defendant’s second attemct was denlied poth as a

successive § 2255 mcoticn and as lacking merit. Defendant’s third

T ‘ cx of jJurisdiction, because defendant hac

‘ ' ‘rom the court of =zppeals o Ilia a

zs reguired by 28 U.8.C. § Z2ZS:

£



Jefendant then moved tco vacate the “udgment denyving his Rule
20 (b} moticn due to alleged intervening changes in the law. That
moriorn was denled as lacking merit. (Order of Cct. 23, Z20C3.)

Cefendant chellenged that crder by bringing a motion tc alter or-

9. The court denzed the

i

Fed., R, Civ., P.

Fed. R. Civ. P. 359(e) adviscry commictse’'s note.) Defercant now

raguests a COR pursuant to 28 U.3.C. § ZZ53.
DISCUSSION
T2 pe =eligible for a <A, an appllcant must maxe a

substantial showing of the denial ¢f a constitutioconal right.

U.3.0. § Z253{cyiZy; Tiedeman v. Benson, 122 F.3d 518, 522 (8™ Cir.

1397). The substantlizl showing requirement under § 2233 1s a more

stringent standard than the geood Zaith and nen-frivc.ous stancard

of frivolousness, without mcre, do not serve as suf
Tor issuancs ot a certificate”) . Instead, the applicant must snow

That the lssues o be ralsed on appeal are Vdebatable ameng

1

farant CcCUrts

i

vrists, —hat d:

¢

Tasueas diffarently,” or that —ne issues otherwise

_oeger v, NDele, 1g F.3a 8

LJ



cert . denied, 51232 J.S. 946 (1994); Cox v. Norris, 132 F.3d €2, 56¢
(3: Cse. 166873, cert. denied, 325 U.3. 834 (199g 1 When a

districT court rants a COCA it is “iaforml{ing] the Court of
r =

Appeals that the [appllicant]| presents a cotlorable issue worthy cf
an apcea..” Kruger v. @rickson, 77 F.3d 1071, 1G73 (8" Cir. 13996;

nhepe are several reasons why defendant’s reguest must be

oF Ru_e 60ibl and related motions wers in fact disguised successive

§ 2255 meticns. Defandant states that he “mcves this Honorable
Court opursuant te 2% U.8.C. § 2253(c) {1y which reguires =z
Carti“izaze of Appealapbility (CCA) befors an appeal may De Taken

F-=m ‘the <inal order in a habeas cCCrpus proceeding.’”" (Cef.’s

falat:! \

Mem. Supp. Mct. CCA at l.) That admission s fatal, because tnis

‘ Lozade, Kemna and Flieger describe the showing necessary Lo
O i a2 certifiicate of vrobable cause, as was reguired under
§ 2252 pefore itz amendment in 1896. At that time, Congress

replaced the certilicate of probakle cause reguirement with the
T of

pealability regulrament. Nonetneless,
ndard governs the issuance of the pre-
cause ang the post-Act certificate
Rowersox, 149 F.3d 749, 759 (87 Ciz.
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court lacks jurisdictiocn cver successive § 2255 motions brought

4]

wi.thout vrilior authorization from 7he clirculs court. See Z8 U.S.

§ 225%; Nims v. Au-t, 251 F.3d 698, 706 (8% Cir. 2001y {(Bye, J.,

-

dissenting):; Bovkin v, Unitez States, 2000 WL 1810732, at *L (27

Cir. 2000 . It is undisputed that defsndant has previously moved

pursuant o § 2255 and that ne has not obtained authorizaticn from

Tne circulft court Zfor the current round ¢f collaterazl attacks.

}

Alternatively, L1Z this series of motions does nct constituts a

cocllaterzl attack ¢on the sentence pursuant to § 2255, 2z CCA 13
unnecescsary anc delendant’s reguest would be denled as mcot.

Cefendart again cites Zeitvogeli for the propesition that a CCA must

oe optained in crder te appeal the denial c¢f a Rule 60 meoticn. Se=s
JeizZvocgel v. Bowersox, 103 ¥.3d 37, 57 (8% Cir. 1996). As the
court discussed in 1ts previcgus order, that case dces not nold —hat

2 DA I3 a prersegulsite Z¢ an apveal from the denial of a2 Ful=
cdi{o) moticn. {(Crder of Nov. 6, 2003 at 2 n.Z.}

Second, Lf the moticns 1in guestlon did not constitute an

unautherized successive § 2255 moticn and a CCA was for scme reason

regulred, the reguest would nonetheless be denied. Defendant’=
claims nave al_ready peen consideresd py the court of appeals. It 1is

this court o review, or Lo authorize

t

NS withIin The province o

rzvlew 2L, matters decided py that body See 28 U.5.2. & 13Z21;
Raxers v, Riss & Co., 444 F.2d4 257, 258 (g% (Cir 1877 nocing
_lminted turisdicoicn o tnhne fadera:l courts)

U\



Tinally, for The reascns stated in the court’s orders of Marcn

<

R, 20C2, May 23, 2002, Octcker 23, 2003 and Novemper ¢, 2003,
defendant has not made a “substantial showing of the denial of a

constitutiona. right” or presented an  lssue about which

“Yreasonaklse -“urlsts could debate.’” 28 U.S.C. § 2253i{ciiZi:;
Miller—El wv. Cockrell, 537 U.S. 322, 33¢ {2002) (quoting 2lack v.
McDaniel, S52% U.3. 473, 484 ({2000)}.

CONCLUSION
Tor reascrns stated, IT IS HEREBY ORDERED that defendant’s

apoiication for 2 Certlficate of Appealability is denied.

David 8. Dcty, Judge \
United States District Court
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