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7$%/(��2)��&217(176

%ULHI 3DJH�RI�

�� 7DEOH�RI�$XWKRULWLHV�&LWHG�««««««««««««««««««��«YL�YLL�YLLL�

�� 6XSSOHPHQWDO�6WDWHPHQW�«««««««««««««««««««««��«�[LL�

�� 6WDWHPHQW�RI�,VVXHV�««««««««««««««««���«««�[LLL�[LY�[Y�[YL�

�� 6WDWHPHQW�RI�WKH�&DVH««««««««««««««««««�«««���««��

�� )DFWV�RI�WKH�&DVH�««««««««««««««««««««���«««««���

�� $UJXPHQWV���««««««««««««««««««�«««���««������������

,668(�21(�����

:KHWKHU�WKH 'LVWULFW�&RXUW�HUUHG�LQ�GHQ\LQJ�$SSHOODQW /DPEURV¶�³0RWLRQ�WR
5HPDQG´�E\��IDLOLQJ�WR�DSSO\�WKLV�&LUFXLW
V�DQG�WKH�6XSUHPH�&RXUW�KROGLQJ�LQ
0XUSK\�%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6��������������FRQVWUXHG
WKDW�WKLUW\�GD\������UHPRYDO�FORFN�WR�EHJLQ�FRXQWLQJ�GRZQ�RQO\�DIWHU�WKH
GHIHQGDQW�KDV�UHFHLYHG�WKH�FRPSODLQW�DQG�IRUPDO�VHUYLFH��ZKHQ�$SSHOOHHV�%UD]LO
HW�DO��ZHUH�VHUYHG�ZLWK�WKH�FRPSODLQW�DQG�VXPPRQV�RQ�6HSWHPEHU����������
DQG�WKH\�GLG�QRW�ILOH�IRU�5(029$/�XQWLO�-XQH�������������6,;�+81'5('�$1'
),)7<�7:2�������'$<6�722�/$7(���7KH�VWDWXWH�UHTXLUHV�WKDW�WKH�$SSHOOHHV¶
ILOH�D�QRWLFH�RI�UHPRYDO�ZLWKLQ����GD\V�RI�EHLQJ�VHUYHG�����8�6�&�������E�������,Q
DGGLWLRQ�WR�WKH����GD\�WLPH�OLPLWV��GLYHUVLW\�FDVHV�PXVW�EH�UHPRYHG�ZLWKLQ���
\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ��XQOHVV�WKH�GLVWULFW�FRXUW�ILQGV�WKDW�WKH
SODLQWLII�KDV�DFWHG�LQ�EDG�IDLWK�LQ�RUGHU�WR�SUHYHQW�D�GHIHQGDQW�IURP�UHPRYLQJ�WKH
DFWLRQ������8�6�&���������F��������6HH��+RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ������
6��&W����������������������$OVR�VHH��)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��5XOH
���F�����&��³��GD\V�DIWHU�QRWLFH�RI�UHPRYDO�LV�ILOHG���$SSHOOHH¶V�ZKHUH�RQH�GD\�WR
ODWH���6HH�3DUDJUDSKV����DQG����EHORZ����$SSHOOHH¶V�GHIHQVHV�RU�REMHFWLRQV�DUH
QRW�YDOLG�LQ�WKLV�DFWLRQ«««««««««««««««««««««««��«���

L�



,668(��7:2������

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�IDLOLQJ�WR�25'(5�$SSHOOHHV�WR�³6+2:
&$86(´�ZK\�WKLV�FDVH�VKRXOG�QRW�EH�UHPDQGHG�IRU�IDLOXUH�WR�ILOH�D�WLPHO\�³1RWLFH
RI�5HPRYDO´��ZKHQ�WKH�&RXUW�VKRXOG�RI�FOHDUO\�XQGHUVWRRG��WKDW�UHPRYDO�WR
IHGHUDO�FRXUW�ZDV�LQDSSURSULDWHO\�LQYRNHG�XQGHU�WKH�FLUFXPVWDQFHV�SUHVHQWHG�LQ
WKLV�FDVH�DQG�$SSHOOHHV�%UD]LO�HW�DO��RZQ�FRXUW¶V��GRFNHW�VKHHWV�SURYLQJ�VHUYLFH
RI�FRPSODLQW�DQG�VXPPRQV�RQ�6HSWHPEHU���������"��6L[�KXQGUHG�DQG�ILIW\�WZR
������GD\V�WRR�ODWH������8�6�&�������E�������$SSHOODQW�/DPEURV�ZDV
35(-8',&('�ZLWKRXW�WKH�³6+2:�&$86(´�25'(5�DQG�UHVSRQVH�H[SODLQLQJ
ZK\�$SSHOOHHV¶�QRWLFH�RI�UHPRYDO�LV�WLPHO\�DQG�WKH�&RXUW�PXVW�HQIRUFH����8�6�&�
�����E��VWULFWO\�VR�WKDW�WKLV�SUR�VH�$SSHOODQW�PD\�SURFHHG�ZLWK�WKLV�DFWLRQ�LQ�KLV
FKRVHQ�IRUXP����7KH�³VWURQJ�SUHVXPSWLRQ´�DJDLQVW��UHPRYDO�SODFHV�WKH�EXUGHQ�RI
HVWDEOLVKLQJ�WKDW�UHPRYDO�LV�DSSURSULDWH�RQ�WKH�$SSHOOHHV«««««««««���

,668(�7+5((�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW�DO��PRWLRQ�WR
YDFDWH�WKH�6XSHULRU�&RXUW¶V HQWU\�RI�GHIDXOW���7KH 'LVWULFW�&RXUW�HUUHG�LQ
GHWHUPLQLQJ�ZKHWKHU�WR�UHPDQG��WKH�GLVWULFW�FRXUW�VKRXOG�FRQVWUXH�WKH�UHPRYDO
VWDWXWH�VWULFWO\�DJDLQVW�UHPRYDO�DQG�LQ�IDYRU�RI�UHPDQG�DQG�JLYH�ZHLJKW�WR�WKH
H[WHQW�WR�ZKLFK�WKH�DFWLRQ�KDG�SURJUHVVHG�EHIRUH�WKH�6XSHULRU�&RXUW���6HH�
6KDPURFN�2LO�	�*DV�&RUS� Y� 6KHHWV� ����8��6������ ��������������� $SSHOOHH
V
SHWLWLRQ�IRU�UHPRYDO�ZDV�LPSURYLGHQWO\�ILOHG�DQG�WKH�'LVWULFW�FRXUW�HUUHG�LQ
JUDQWLQJ�$SSHOOHH
V��PRWLRQ�WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V�HQWU\�RI�GHIDXOW�«����

,668(�)285�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW�DO��0RWLRQ�WR
'LVPLVV�WKLV�DFWLRQ�IRU�:DQW�RI�-XULVGLFWLRQ���DV�WKH�³&RPPHUFLDO�$FWLYLW\
([FHSWLRQ´�RI�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW���)6,$� ZDV�QRW FRQVLGHUHG
DV�WR 'LVWULFW�RI�&ROXPELD�&RQVXPHU�3URWHFWLRQ�$FW �³'&&33$´��FRGLILHG�XQGHU
'�&��&RGH���������HW�VHT�����$OVR��$SSHOOHH
V��SHWLWLRQ IRU�UHPRYDO�ZDV
LPSURYLGHQWO\�ILOHG���7KH�³$FW�RI�6WDWH�'RFWULQH´ GRHV�QRW SUHFOXGH�WKLV�DFWLRQ
ZKHQ�WKH�DFW�LQ�TXHVWLRQ�FRQFHUQV�D�WKLQJ�RU�LQWHUHVW�ORFDWHG�EH\RQG�WKH

LL�
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FRQILQHV�RI�WKH�IRUHLJQ�VWDWH¶V�WHUULWRU\��DV�WKH�GHWHUPLQLQJ�IDFWRU�LV�ZKHUH�WKH DFW
FRPHV�WR�IUXLWLRQ���$SSHOODQW�/DPEURV
�H[WUDGLWLRQ ��ERWK�EHIRUH�DQG�DIWHU��
RFFXUUHG�ZLWKLQ�WKH�'LVWULFW�RI�&ROXPELD��0LQQHVRWD�DQG�%UD]LO���+RZHYHU��WKH
DFWXDO�DFW�RI�$SSHOOHHV�YDFDWLQJ�FRXQWV�ZLWKLQ�$SSHOODQW�/DPEURV�FULPLQDO
LQGLFWPHQW�KDG�WKHLU�VLWXV�LQ�0LQQHVRWD��WKXV�IUXLWLRQ�ZDV�QRW�FRPSOHWHG�LQ
%UD]LO����3OHDVH�QRWH���7UHDW\�RI�([WUDGLWLRQV�DUH 6(/)��(;(&87,1*�
�([WUDGLWLRQ�WUHDWLHV�E\�WKHLU�QDWXUH�DUH '((0('�6(/)�(;(&87,1*���� 6HH�
8QLWHG�6WDWHV�RI�$PHULFD�YV��5DIDHO�&$52�48,17(52��HW�DO������)�6XSS������
�����&�'��&DOLI�����������%UD]LO�KDV :$,9(' LWV�VRYHUHLJQ LPPXQLW\�ZKHQ�LW
VLJQHG�WKH�([WUDGLWLRQ�7UHDW\�ZLWK�WKH�86�DQG�SHUIRUPHG�³FRPPHUFLDO�DFWLYLW\
FDUULHG�RQ�LQ�WKH�8QLWHG�6WDWHV´�LQ�WKH�PDQQHU�RI�D�SULYDWH�FLWL]HQ�RU�FRUSRUDWLRQ�
6HH��5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF�������8�6������������������������������

�� &RQFOXVLRQ�DQG�UHOLHI�UHTXHVWHG�ZLWKLQ�WKLV�DSSHDO««««««««��««««���

�� &HUWLILFDWH�RI�6HUYLFH����«««««««««««««««««««««««�������

�� (;+,%,76� 5HSURGXFWLRQ�RI�7UHDWLHV��)RUHLJQ &RXUW�5XOLQJV��DQG�5XOLQJV�IURP
8�6��&RXUWV�

D� (;+,%,7��$� 1RYHPEHU����������/HWWHU�IURP &HOHVWH�,QJDOOV��'LUHFWRU�RI
2SHUDWLRQV��&URZH�)RUHLJQ�6HUYLFHV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��6XSHULRU�&RXUW
RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ���3OHDVH�QRWH�WKDW�WZR�����GRFNHW�VKHHWV�IURP
%UD]LO�DUH�DWWDFKHG����³�DWWDFKHG�LV�D�FRS\�RI�WKH�%UD]LOLDQ�FRXUW�GRFNHW�UHSRUWV�IRU�HDFK
VHUYLFH´���/HWWHU�5RJDWRU\�������DQG����������WKDW�ZHUH�HVWDEOLVKHG�ZKHQ��$SSHOOHHV��
'HIHQGDQWV�UHFHLYHG�VHUYLFH�RI�WKH�FRPSODLQW�DQG�VXPPRQV�LQ�WKLV�DFWLRQ�� 6HSWHPEHU
��������«««««««««««««««««««««««««��«3DJH��������������

E� (;+,%,7��%����$SULO��������� ³25'(5´ E\�-XGJH 3DQ�VWDWLQJ�³'HIHQGDQWV
KDYH�QRW�ILOHG�D�UHVSRQVLYH�SOHDGLQJ�WR�WKH�FRPSODLQW�QRU�KDYH�WKH\�ILOHG�DQ�RSSRVLWLRQ
WR�WKH�LQVWDQW�PRWLRQ� 7KH�&RXUW�WKHUHIRUH�HQWHUV D GHIDXOW�DJDLQVW�GHIHQGDQWV� 6HH
'�&��6XSHU��&W��5�����D��´���������������������������������������������������������������������������������������3DJH ��

LLL�



F� (;+,%,7��&�����0D\���������� ³25'(5´ E\�-XGJH�3DQ�VWDWLQJ�³WKH
VWDWXV�KHDULQJ�VFKHGXOHG�IRU�-XO\����������LV�FRQYHUWHG�WR�DQ H[�SDUWH�SURRI
KHDULQJ�´����������������������������������������������������������������������������������������������������������������3DJH ��

G� (;+,%,7��'����-XQH�������������127,&(�2)�5(029$/ ILOHG�DV�GRFXPHQW��
ZLWKLQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD��LQ�WKLV�DFWLRQ�E\
$SSHOOHHV���'HIHQGDQW�%UD]LO��HW��DO���UHSUHVHQWHG�E\�$WWRUQH\V�&ODUD�%ULOOHPERXUJ��-DQLV
%UHQQDQ��1LFKRODV�5HQ]OHU�DQG�$QGUHZ�%��/RHZHQVWHLQ��)ROH\�+RDJ�//3��%RVWRQ��0$
DQG�:DVKLQJWRQ��'&��«««««««««««««««««««««««�3DJH��������

H� (;+,%,7��(����-XO\��������� $SSHOODQW�/DPEURV ³027,21�72
5(0$1'´�LV�QLQH�����SDJHV�LQ�OHQJWK���3/($6(�127(���2QO\ ([KLELWV
$�	�' RI�WKH�³027,21�72�5(0$1'´�DUH�DWWDFKHG�WR WKH�0RWLRQ�
&HOHVWH�,QJDOOV��'LUHFWRU�RI�2SHUDWLRQV�IRU�&URZH�)RUHLJQ�6HUYLFHV
OHWWHUV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��GDWHG���1RYHPEHU��������
DQG�-DQXDU\������������«««««««««««««««««�««�3DJH��������������

I����(;+,%,7��)���-DQXDU\���������� &HOLVWH�,QJDOOV� 'LUHFWRU�RI
2SHUDWLRQV��&URZH�)RUHLJQ�6HUYLFHV��OHWWHU�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ
RXWOLQLQJ�WKH�FXUUHQW�VWDWXV�RI�WKH�SURFHVV�VHUYLFH�LQ�WKLV�DERYH�HQWLWOHG�DFWLRQ�
$WWDFKHG�LV�WKH�$SULO������������GRFXPHQW�IURP�6WDWH�3URVHFXWRU�0DUFHOR�0HOOR
0DUWLQV��6WDWH�RI�5LR�GH�-DQHLUR��%UD]LO��VWDWLQJ�³7KH�OHWWHU�VHUYLQJ 352&(66
RQ�WKH�)HGHUDO�*RYHUQPHQW�LV�QXPEHU��������DQG�WKDW�RI�WKH�6WDWH�LV�QXPEHU
������´���'RFNHW�6KHHW�1XPEHUV���«««««««««««�«««� 3DJH��������������

J� (;+,%,7��*���129(0%(5���������� ³0(025$1'80 23,1,21
$1'�25'(5´ E\�WKH�+RQRUDEOH�7DQ\D�6��&KXWNDQ��8�6� 'LVWULFW�-XGJH��8�6�
'LVWULFW��&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD� UHVSRQVH WR�$SSHOODQW�/DPEURV¶
³027,21�72�5(0$1'´��««««««««««««««««3DJH��������������������

K� (;+,%,7��+� )HEUXDU\�����������6800216�WR��$SSHOOHHV ���'HIHQGDQW
%UD]LO��HW�DO���«««««««««««««««««««««««««��««««3DJH ��

LY�



��� $33(1',;�

$SSHOODQW�LV�UHTXHVWLQJ�WKLV�&RXUW�WR�UHYLHZ�WKH�HOHFWURQLF�UHFRUG�RI�WKH�'LVWULFW

&RXUW�DQG�DOO�SRUWLRQV�RI�WKH�RULJLQDO�UHFRUG�ZKLFK�DUH�QRW�DYDLODEOH�LQ�DQ�HOHFWURQLF

IRUPDW�WKURXJK�3$&(5��LQFOXGLQJ�DQ\�GRFXPHQWV�PDLQWDLQHG�LQ�SDSHU�IRUPDW��HWF�

Y�



7$%/(��2)��$87+25,7,(6

&DVHV��&LWHG� 3DJH�RI��%ULHI�

$WZDWHU�Y��'LVWULFW�RI�&ROXPELD�'HS
W�RI�&RQVXPHU�	�5HJ��$IIDLUV������$��G�����
�����'�&���������������������������������������������������������������������������������������������������������������������

%DOODUG�Y��'LVWULFW�RI�&ROXPELD������)��6XSS���G���������'�'�&������������������������������������

%URZQ�Y��$OOLHG�+RPH�0RUWJDJH�&DSLWDO�&RUS�������%�5������������'�'�&�

$XJ�����������������������������������������������������������������������������������������������������������������������������

&DSLWRO�+LOO�*URXS�Y��3LOOVEXU\��:LQWKURS��6KDZ� 3LWWPDQ��//&������)��G�����

���������'�&�&LU������������������������������������������������������������������������������������������������������

&DWHUSLOODU�,QF��Y��/HZLV������8�6����������������������������������������������������������������������������������

&KDWPDQ�%H\�Y��7KRUQEXUJK������)���G�����������&RXUW�RI�$SSHDOV��'LVW��RI

&ROXPELD�&LUFXLW�����«««««««««««««««««««««««��««««��

'LVWULFW�&DEOHYLVLRQ�/WG��3
VKLS�Y��%DVVLQ������$��G �����������'�&����������������������������

'ROH�)RRG�&R��YV��3DWULFNVRQ������8�6������������������������������������������������������������������

*UDQQ\�*RRVH�)RRGV��,QF��YV��%KG��RI�7HDPVWHUV�	�$XWR�7UXFN�'ULYHUV
/RFDO�1R�����RI�$ODPHGD�&W\�������8�6���������������������������������������������

+RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ�������6��&W������������
������������������������������������������������������������������������������������������������������

/DPEURV��YV��)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��HW�DO���&DVH�1R�������&$�����%�
6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��««««««««««���««���

/D]DUXV�Y��.$5,=$'��//&� &DVH�1R�������FY������5&/
�'�'�&��)HE�������������«««««««««««««««««���«««««�������������

YL�
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/2&.+$57�YV��&$'(������$��G�����'LVWULFW�RI&ROXPELD�&RXUW�RI�$SSHDOV�

0DUFK�������������������������������������������������������������������������������������������������������������������������

/XMDQ�Y��1DWLRQDO�:LOGOLIH�)HGHUDWLRQ� ����8�6����� ����������������������������������������������������

0DUWLQH]�YV��5HSXEOLF�RI�&XED������)��6XSS���G�������������6�'��)OD�������������������������

0XUSK\�%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6����������������������������������

2VERXUQH�Y��&DSLWDO�&LW\�0RUWJ��&RUS�������$��G��������������'�&�����������������������������

3DWWHUVRQ�Y��+$16(6� &LYLO�$FWLRQ�1R����������%$+�
�'LVW��&RXUW��'LVW��RI�&ROXPELD����������������������������������������������������������������������������������

3HHWHUV�Y��0ORWHN��1R�����FY������5&��������:/����������DW�
�

�'�'�&��-XQH���������������������������������������������������������������������������������������������������������������

3KRHQL[�&RQVXOWLQJ��,QF��Y��5HSXEOLF�RI�$QJROD������)��G���������'�&�&LU�������������������

3LHUFH�Y��8QGHUZRRG������8�6�������������������������������������������������������������������������������

5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF�������8�6���������������������������������������������������

6KDPURFN�2LO�	�*DV�&RUS��Y��6KHHWV������8��6��������������������������� ���

6PLWK�Y��'LVWULFW�RI�&ROXPELD������)���G���������'�&�&LU���������������������������������������������

7RJJDV�Y��:HOOV�)DUJR��&LY��$��1R�����FY��������710���'�'�&��'HF�������������������������

8QLWHG�6WDWHV�RI�$PHULFD�YV��5DIDHO�&$52�48,17(52��HW�DO������)�6XSS������
�����&�'��&DOLI��������������������������������������������������������������������������������������������������������������

86$�YV��/DPEURV��&5����������'��0LQQ��������«««««««««�«««��««««��

:DVVHUPDQ�Y��5RGDFNHU� ����)��G����������Q����'�&� &LU�������������������������������������������

YLL�
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�'LVW��&RXUW��'LVW��RI�&ROXPELD��������������������������������������������������������������������������������������

5()(5(1&('�25'(56�$1'�5(32576�:,7+,1�7+(�/2:(5�&28576��,1�7+,6
$&7,21�

$� -RKQ��/DPEURV��YV��)HGHUDWLYH�5HSXEOLF�RI�%UD]LO� HW�DO���&DVH�1R�
�����&$�����%��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ���-XGJH�
)ORUHQFH�<��3DQ��«««««««««««««««««««««««�««��������������

%� -RKQ��/DPEURV��YV��)HGHUDWLYH�5HSXEOLF�RI�%UD]LO� HW�DO���&DVH�1R�������FY�������
8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI
&ROXPELD«««««««««««««««««««««««««�«�������������������

'LVWULFW�RI�&ROXPELD�� 8QODZIXO�7UDGH�3UDFWLFHV� '�&��&RQVXPHU
3URWHFWLRQ�$FW���³'&&33$´���FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT�

�³'&&33$´���FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT��«««������������������������

$SSHOOHHV�VSHFLILF�YLRODWLRQV�RI '�&��&RGH���������D�� �G����H����H������I����I������J����K��
�X���DQG��Y�������������������������������������������������������������������������������������������������������������������������

'2&.(7�6+((76�

)HGHUDWLYH�5HSXEOLF�RI�%UD]LO�DQG�WKH�6WDWH�RI�5LR�GH�-DQHLUR�RI�WKH�)HGHUDWLYH
5HSXEOLF�RI�%UD]LO�&RXUW�'RFNHW�6KHHWV�UHIHUULQJ�WR�WKLV�DFWLRQ���7ZR�����GRFNHW

YLLL�



VKHHWV�DUH�DWWDFKHG��RQH�YHULI\LQJ�SURFHVV�RQ�WKH�6WDWH�RI�5LR�GH�-DQHLUR���/HWWHU
5RJDWRU\�������DQG�RQH�YHULI\LQJ�SURFHVV�RQ�WKH�)HGHUDO�*RYHUQPHQW�RI�%UD]LO��
/HWWHU�5RJDWRU\������««««««««««««««««««««««���«������������

)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW��³)6,$´��

³)6,$´««««««««««�«««««««««««««������������������������������

³)6,$¶V´�OHJLVODWLYH�KLVWRU\��+RXVH�5HSRUW����������������������������������������������������������������������

27+(5��$87+25,7,(6�

7UHDWLHV�DQG�,QWHUQDWLRQDO�/DZ�

8�6����%UD]LO�([WUDGLWLRQ�7UHDW\�«««««�««««««««««««�����������������

,QWHU�$PHULFDQ�&RQYHQWLRQ�RQ�/HWWHUV�5RJDWRU\«««««««««««��«««««����

3URWRFRO�WR�WKH�,QWHU�$PHULFDQ�&RQYHQWLRQ�RQ�/HWWHUV�5RJDWRU\««««««««««���

$FW�RI�VWDWH�'RFWULQH««««««««««««««««««««��««««««��������

67$787(6�

7LWOH����8�6�&��6HFWLRQ�����««««««««««««««««««�««������������

7LWOH����8�6�&� 6HFWLRQ������«««««««««««««««««««��««««�����

7LWOH����8�6�&� 6HFWLRQ�������D� ««««««««««««««««««««� ��������

7LWOH����8�6�&� 6HFWLRQ�������E��������������������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������E�������������������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ��������G�����������������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������««««««««««««««««««««««««���

L[�
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7LWOH����8�6�&� 6HFWLRQ�������E�����������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������E�����������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������E�����$���������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������F�����������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�������J��������������������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ������F�����������������������������������������������������������������������������������

7LWOH����8�6�&� 6HFWLRQ�����«««««««««««««««««««««««««��
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)('(5$/��58/(6��2)��&,9,/��352&('85(�

5XOH ��E���������������������������������������������������������������������������������������������������������������������������
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5XOH����F�����&�����������������������������������������������������������������������������������������������������������������

$%$��0RGHO�5XOHV�RI�3URIHVVLRQDO�&RQGXFW�

5XOH������&DQGRU 7RZDUG�WKH�7ULEXQDO�««««««««««««««««««�««���

(;75$',7,21�2)�$33(//$17�/$0%526�%<�%5$=,/,$1��6835(0(��&2857�

%UD]LOLDQ�6XSUHPH�&RXUW��H[WUDGLWLRQ�RI��$SSHOODQW�/DPEURV�WR�WKH�8QLWHG

6WDWHV�LQ�8�6��YV��/$0%526��&5����������'LVWULFW�RI�0LQQHVRWD� %UD]LO

H[WUDGLWLRQ�FDVH�1R���������«««««««««««««�«««�««««��«��«�����

[L�



6833/(0(17$/���67$7(0(17

$SSHOODQW�LV�UHTXHVWLQJ�WKLV�&RXUW�WR�UHYLHZ�WKH�HOHFWURQLF�UHFRUG�RI�WKH�'LVWULFW�&RXUW

DQG�DOO�SRUWLRQV�RI�WKH�RULJLQDO�UHFRUG�ZKLFK�DUH�QRW�DYDLODEOH�LQ�DQ�HOHFWURQLF�IRUPDW

WKURXJK�3$&(5��LQFOXGLQJ�DQ\�GRFXPHQWV�PDLQWDLQHG�LQ�SDSHU�IRUPDW��HWF���6HH�

25'(5��8�6��&RXUW�RI�$SSHDOV�IRU�WKH�(LJKWK�&LUFXLW��1R�����������/DPEURV�YV��8�6�

$PHULFD�DQG�8�6��%XUHDX�RI�3ULVRQV���'DWHG��'HFHPEHU����������

[LL�



67$7(0(17���2)���,668(6�

,668(�21(�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�GHQ\LQJ�$SSHOODQW�/DPEURV¶�³0RWLRQ�WR
5HPDQG´�E\��IDLOLQJ�WR�DSSO\�WKLV�&LUFXLW
V�DQG�WKH 6XSUHPH�&RXUW�KROGLQJ
LQ�0XUSK\�%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6������������
�FRQVWUXHG�WKDW�WKLUW\�GD\������UHPRYDO�FORFN�WR�EHJLQ�FRXQWLQJ�GRZQ�RQO\
DIWHU�WKH�GHIHQGDQW�KDV�UHFHLYHG�WKH�FRPSODLQW�DQG�IRUPDO�VHUYLFH��ZKHQ
$SSHOOHHV�%UD]LO�HW�DO��ZHUH�VHUYHG�ZLWK�WKH�FRPSODLQW�DQG�VXPPRQV�RQ
6HSWHPEHU�����������DQG�WKH\ GLG�QRW ILOH�IRU�5(029$/ XQWLO�-XQH���������
���6,;�+81'5('�$1'�),)7<�7:2�������'$<6�722�/$7(���7KH�VWDWXWH
UHTXLUHV�WKDW�WKH�$SSHOOHHV¶�ILOH�D�QRWLFH�RI�UHPRYDO�ZLWKLQ����GD\V�RI�EHLQJ
VHUYHG�����8�6�&�������E����� ,Q�DGGLWLRQ�WR�WKH ���GD\�WLPH�OLPLWV��GLYHUVLW\
FDVHV PXVW�EH UHPRYHG�ZLWKLQ����\HDU�DIWHU�FRPPHQFHPHQW RI�WKH�DFWLRQ�
XQOHVV�WKH�GLVWULFW�FRXUW�ILQGV�WKDW�WKH�SODLQWLII�KDV�DFWHG�LQ�EDG�IDLWK�LQ
RUGHU�WR�SUHYHQW�D�GHIHQGDQW�IURP�UHPRYLQJ�WKH�DFWLRQ������8�6�&���
�����F����� 6HH� +RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ ������6��&W������������
���������$OVR�VHH��)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��5XOH����F�����&��³��GD\V
DIWHU�QRWLFH�RI�UHPRYDO�LV�ILOHG���$SSHOOHH¶V�ZKHUH�RQH�GD\�WR�ODWH���6HH
3DUDJUDSKV����DQG����EHORZ�� $SSHOOHH¶V�GHIHQVHV RU�REMHFWLRQV�DUH�QRW
YDOLG�LQ�WKLV�DFWLRQ�

0XUSK\�%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6������������

+RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ�������6��&W��������������������

&DWHUSLOODU�,QF��Y��/HZLV������8�6����������������

���8�6�&�������E�����DQG��F�����

)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��5XOH����F�����&�

[LLL�

https://scholar.google.com/scholar_case?case=93761020838246559&q=Caterpillar+Inc.+v.+Lewis,+519+US+61+-+Supreme+Court+1996&hl=en&as_sdt=4,77,130,140


,668(��7:2������

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�IDLOLQJ�WR�25'(5�$SSHOOHHV�WR�³6+2:
&$86(´�ZK\�WKLV�FDVH VKRXOG�QRW�EH�UHPDQGHG IRU�IDLOXUH WR�ILOH�D�WLPHO\
³1RWLFH�RI�5HPRYDO´��ZKHQ�WKH�&RXUW�VKRXOG�RI�FOHDUO\�XQGHUVWRRG��WKDW
UHPRYDO�WR�IHGHUDO�FRXUW�ZDV�LQDSSURSULDWHO\�LQYRNHG�XQGHU�WKH
FLUFXPVWDQFHV�SUHVHQWHG�LQ�WKLV�FDVH�DQG�$SSHOOHHV�%UD]LO�HW�DO��RZQ
FRXUW¶V��GRFNHW�VKHHWV�SURYLQJ�VHUYLFH�RI�FRPSODLQW�DQG�VXPPRQV�RQ
6HSWHPEHU���������"��6L[�KXQGUHG�DQG�ILIW\�WZR�������GD\V�WRR�ODWH�����
8�6�&�������E�������$SSHOODQW�/DPEURV�ZDV 35(-8',&(' ZLWKRXW�WKH
³6+2:�&$86(´�25'(5�DQG�UHVSRQVH�H[SODLQLQJ�ZK\�$SSHOOHHV¶�QRWLFH�RI
UHPRYDO�LV�WLPHO\�DQG�WKH�&RXUW�PXVW�HQIRUFH����8�6�&�������E��VWULFWO\�VR
WKDW�WKLV�SUR�VH�$SSHOODQW�PD\�SURFHHG�ZLWK�WKLV�DFWLRQ�LQ�KLV�FKRVHQ
IRUXP����7KH�³VWURQJ�SUHVXPSWLRQ´�DJDLQVW��UHPRYDO�SODFHV�WKH�EXUGHQ�RI
HVWDEOLVKLQJ�WKDW�UHPRYDO�LV�DSSURSULDWH�RQ�WKH�$SSHOOHHV�

0XUSK\�%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6�������������

+RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ�������6��&W��������������������
6PLWK�Y��'LVWULFW�RI�&ROXPELD������)���G��������� �'�&�&LU�������
)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH���E��

���8�6�&�������E��HW�DO�

[LY�

https://scholar.google.com/scholar_case?case=3213283909088592107&q=430+f.3d+450&hl=en&as_sdt=3,24


,668(�7+5((�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW�DO��PRWLRQ
WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V HQWU\�RI�GHIDXOW� 7KH�'LVWULFW�&RXUW�HUUHG�LQ
GHWHUPLQLQJ�ZKHWKHU�WR�UHPDQG��WKH�GLVWULFW�FRXUW�VKRXOG�FRQVWUXH�WKH
UHPRYDO�VWDWXWH�VWULFWO\�DJDLQVW�UHPRYDO�DQG�LQ�IDYRU�RI�UHPDQG�DQG�JLYH
ZHLJKW�WR�WKH�H[WHQW�WR�ZKLFK�WKH�DFWLRQ�KDG�SURJUHVVHG�EHIRUH�WKH
6XSHULRU�&RXUW���6HH� 6KDPURFN�2LO�	�*DV�&RUS� Y� 6KHHWV� ����8��6������
��������������� $SSHOOHH
V��SHWLWLRQ�IRU�UHPRYDO ZDV�LPSURYLGHQWO\�ILOHG�DQG
WKH�'LVWULFW�FRXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHH
V��PRWLRQ�WR�YDFDWH�WKH
6XSHULRU�&RXUW¶V�HQWU\�RI�GHIDXOW�

6KDPURFN�2LO�	�*DV�&RUS��Y��6KHHWV������8��6����������������������

/D]DUXV�Y��.$5,=$'��//&� &DVH�1R�������FY������5&/ �'�'�&��)HE������������

/2&.+$57�YV��&$'(������$��G�����'LVW�RI�&ROXPELD�&RXUW�RI�$SSHDOV��0DUFK���������

���8�6�&�������E��HW�DO�

[Y�
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,668(�)285�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW�DO��0RWLRQ
WR�'LVPLVV�WKLV�DFWLRQ�IRU�:DQW�RI�-XULVGLFWLRQ���DV�WKH�³&RPPHUFLDO�$FWLYLW\
([FHSWLRQ´�RI�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW���)6,$� ZDV�QRW
FRQVLGHUHG�DV�WR 'LVWULFW�RI�&ROXPELD�&RQVXPHU�3URWHFWLRQ $FW
�³'&&33$´��FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT�� $OVR��$SSHOOHH
V
SHWLWLRQ�IRU�UHPRYDO�ZDV�LPSURYLGHQWO\�ILOHG���7KH�³$FW�RI�6WDWH�'RFWULQH´
GRHV�QRW SUHFOXGH�WKLV�DFWLRQ�ZKHQ�WKH�DFW�LQ�TXHVWLRQ FRQFHUQV�D�WKLQJ�RU
LQWHUHVW�ORFDWHG�EH\RQG�WKH�FRQILQHV�RI�WKH�IRUHLJQ�VWDWH¶V�WHUULWRU\��DV�WKH
GHWHUPLQLQJ�IDFWRU�LV�ZKHUH�WKH DFW�FRPHV�WR�IUXLWLRQ� $SSHOODQW�/DPEURV

H[WUDGLWLRQ���ERWK�EHIRUH�DQG�DIWHU���RFFXUUHG�ZLWKLQ�WKH�'LVWULFW�RI
&ROXPELD��0LQQHVRWD�DQG�%UD]LO���+RZHYHU��WKH�DFWXDO�DFW�RI�$SSHOOHHV
YDFDWLQJ�FRXQWV�ZLWKLQ�$SSHOODQW�/DPEURV�FULPLQDO�LQGLFWPHQW�KDG�WKHLU
VLWXV�LQ�0LQQHVRWD��WKXV�IUXLWLRQ�ZDV�QRW�FRPSOHWHG�LQ�%UD]LO����3OHDVH�QRWH�
7UHDW\�RI�([WUDGLWLRQV�DUH 6(/)��(;(&87,1*����([WUDGLWLRQ WUHDWLHV�E\�WKHLU
QDWXUH�DUH '((0('�6(/)�(;(&87,1*������6HH��8QLWHG 6WDWHV�RI�$PHULFD
YV��5DIDHO�&$52�48,17(52��HW�DO������)�6XSS������������&�'��&DOLI��������
%UD]LO�KDV :$,9(' LWV�VRYHUHLJQ�LPPXQLW\�ZKHQ�LW VLJQHG�WKH�([WUDGLWLRQ
7UHDW\�ZLWK�WKH�86�DQG�SHUIRUPHG�³FRPPHUFLDO�DFWLYLW\�FDUULHG�RQ�LQ�WKH
8QLWHG�6WDWHV´�LQ�WKH�PDQQHU�RI�D�SULYDWH�FLWL]HQ�RU�FRUSRUDWLRQ�
6HH� 5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF������ 8�6�����������������

'LVWULFW�RI�&ROXPELD�&RQVXPHU�3URWHFWLRQ�$FW��³'&&33$´��FRGLILHG�XQGHU�'�&��&RGH

��������HW�VHT��

'�&��&RGH���������D����G����H����H������I����I������J����K����X���DQG��Y���$SSHOOHHV�YLRODWLRQV�

[YL�



5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF�������8�6������������������

$WZDWHU�Y��'LVWULFW�RI�&ROXPELD�'HS
W�RI�&RQVXPHU�	�5HJ��$IIDLUV������$��G���������
�'�&�������

2VERXUQH�Y��&DSLWDO�&LW\�0RUWJ��&RUS�������$��G��������������'�&�������

'LVWULFW�&DEOHYLVLRQ�/WG��3
VKLS�Y��%DVVLQ������$��G������������'�&�������

³&RPPHUFLDO�$FWLYLW\�([FHSWLRQ´�RI�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW���)6,$�

[YLL�

https://scholar.google.com/scholar_case?case=1140105010559691381&q=%22566+A.+2d+462%22&hl=en&as_sdt=4,9
https://scholar.google.com/scholar_case?case=1140105010559691381&q=%22566+A.+2d+462%22&hl=en&as_sdt=4,9
https://scholar.google.com/scholar_case?case=3392989001480226204&q=%22566+A.+2d+462%22&hl=en&as_sdt=4,9
https://scholar.google.com/scholar_case?case=11567554022948268498&q=%22828+A.2d+714%22&hl=en&as_sdt=4,9


67$7(0(17��2)��7+(��&$6(

7KH�3ODLQWLII���$SSHOODQW�KHUHLQ��-RKQ�*UHJRU\�/DPEURV��ZDV�LQGLFWHG�E\�D�8QLWHG

6WDWHV�*UDQG�-XU\�IRU�WKH�'LVWULFW�RI�0LQQHVRWD�RQ�0D\�����������ZKLFK�LV�QRW�DW�LVVXH

KHUH���6HH��8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�0LQQHVRWD��86$�YV��/DPEURV�

&5���������

)HEUXDU\������������$SSHOODQW�/DPEURV�ILOHG���3UR�6H���D�)RUHLJQ�6RYHUHLJQ

,PPXQLWLHV�$FW��³)6,$´��FRPSODLQW�DJDLQVW�%UD]LO�DQG�WKH�6WDWH�RI�5LR�GH�-DQHLUR��%UD]LO�

$SSHOODQW�/DPEURV
�UHTXHVW��IRU�IRUPD�SDXSHULV�VWDWXV�ZDV�JUDQWHG���6HH��-RKQ�*UHJRU\

/DPEURV��YV��)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��HW�DO���&DVH�1R�������&$�����%��6XSHULRU

&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ���-XGJH���)ORUHQFH�<��3DQ�

$SSHOODQW�/DPEURV¶�FRPSODLQW�LQFOXGHV�WKH�IROORZLQJ�FDXVHV�DUHDV�RI�ODZ�

$� 8QODZIXO�7UDGH�3UDFWLFHV��'�&��&RQVXPHU�3URWHFWLRQ�$FW

�³'&&33$´��FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT���6HH��&RPSODLQW�SDJHV�������

%� 7RUWV��6HH��&RPSODLQW�SDJHV�������

&� 'HFODUDWRU\�-XGJPHQW���6HH��&RPSODLQW�SDJHV�������

'� 5,&2���6HH��&RPSODLQW�SDJHV��������

(� 0HGLFDO�0RQLWRULQJ�'DPDJHV���6HH��&RPSODLQW�SDJH������3DUDJUDSK�����

)� ,QMXQFWLYH�5HOLHI���6HH��&RPSODLQW�SDJHV���������

�



)$&76��2)��7+(��&$6(

�� -XQH���������� 7KH�+RQRUDEOH�-XGJH�)��3DQ�LVVXHG DQ�³25'(5´�VWDWLQJ�WKDW

VKH�VLJQHG�DOO�QHFHVVDU\�PDWHULDO�WR�HIIHFWXDWH�VHUYLFH�XQGHU�DSSOLFDEOH�LQWHUQDWLRQDO

ODZ��LQFOXGLQJ�WKH�,QWHU�$PHULFDQ�&RQYHQWLRQ�RQ�/HWWHUV�5RJDWRU\�DQG�WKH�$GGLWLRQDO

3URWRFRO�WR�WKH�,QWHU�$PHULFDQ�&RQYHQWLRQ�RQ�/HWWHUV�5RJDWRU\�DQG�³25'(5('´�WKH

&OHUN�WR�DIIL[�WKH�VHDO�RI�WKH�&RXUW�DQG�PDLOHG��WKH�IRUPV�WR�$SSHOODQW�/DPEURV�DQG

&URZH�)RUHLJQ�6HUYLFH��WKH�DJHQW�IRU�VHUYLFH�RI�SURFHVV��DFWLQJ�LQ�$SSHOODQW¶V��EHKDOI�

%RWK�$SSHOODQW�/DPEURV�DQG�&URZH�)RUHLJQ�6HUYLFH�UHFHLYHG�WKH�PDLOLQJ� 6HH�

(;+,%,7��+����)HEUXDU\�����������6800216�WR��$SSHOOHHV����'HIHQGDQW�%UD]LO��HW

DO��

�� $XJXVW���������� WKH�GRFXPHQWV�LQ�WKLV�FDVH��ZLWK VLJQHG�,QWHU�$PHULFDQ

&RQYHQWLRQ�IRUPV�DQG�3RUWXJXHVH�WUDQVODWLRQV�RI�DOO��ZHUH�IRUZDUGHG�WR�WKH�8�6��&HQWUDO

$XWKRULW\�IRU�ILQDO�WUDQVPLVVLRQ�WR�WKH�&HQWUDO�$XWKRULW\�IRU�%UD]LO��WR�EH�VHUYHG�XSRQ�WKH

)HGHUDWLYH�5HSXEOLF�RI�%UD]LO DQG�WKH 6WDWH�RI�5LR GH�-DQHLUR�RI�WKH�)HGHUDWLYH

5HSXEOLF�RI�%UD]LO LQ�DFFRUGDQFH�ZLWK�WKH�,QWHU�$PHULFDQ &RQYHQWLRQ�DQG�WKH�ODZV�RI

%UD]LO���6HH� (;+,%,7��$����1RYHPEHU����������/HWWHU IURP�&HOHVWH�,QJDOOV��'LUHFWRU�RI

2SHUDWLRQV��&URZH�)RUHLJQ�6HUYLFHV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��6XSHULRU�&RXUW

RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ���3OHDVH�QRWH�WKDW�WZR�����GRFNHW�VKHHWV�IURP

%UD]LO�DUH�DWWDFKHG����³�DWWDFKHG�LV�D�FRS\�RI�WKH�%UD]LOLDQ�FRXUW�GRFNHW�UHSRUWV�IRU�HDFK

VHUYLFH´����WKDW�ZHUH�HVWDEOLVKHG�ZKHQ��$SSHOOHHV����'HIHQGDQWV�UHFHLYHG�VHUYLFH�RI�WKH

FRPSODLQW�DQG�VXPPRQV�LQ�WKLV�DFWLRQ�� 6HSWHPEHU���� ������

�



�� 6HSWHPEHU���������� $SSHOOHHV����'HIHQGDQWV�UHFHLYHG D�FRS\�RI�3ODLQWLII¶V

FRPSODLQW�DQG�VXPPRQV LQ�WKLV�DFWLRQ��DFFRUGLQJ�WR WKH�FXUUHQW %UD]LOLDQ�FRXUW

GRFNHW�VKHHWV�WKDW�DUH�DWWDFKHG� 7ZR�����GRFNHW�VKHHWV DUH�DWWDFKHG��RQH�YHULI\LQJ

SURFHVV�RQ�WKH�6WDWH�RI�5LR�GH�-DQHLUR�� /HWWHU�5RJDWRU\ ����� DQG�RQH�YHULI\LQJ

SURFHVV�RQ�WKH�)HGHUDO�*RYHUQPHQW�RI�%UD]LO�� /HWWHU 5RJDWRU\����������6HH� (;+,%,7

$�����1RYHPEHU����������/HWWHU�IURP�&HOHVWH�,QJDOOV� 'LUHFWRU�RI�2SHUDWLRQV��&URZH

)RUHLJQ�6HUYLFHV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI

&ROXPELD��&LYLO�'LYLVLRQ��³DWWDFKHG�LV�D�FRS\�RI�WKH�%UD]LOLDQ�FRXUW�GRFNHW�UHSRUWV�IRU

HDFK�VHUYLFH´��

�� -DQXDU\���������� &HOLVWH�,QJDOOV��'LUHFWRU�RI 2SHUDWLRQV��&URZH�)RUHLJQ

6HUYLFHV��ZURWH�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ RXWOLQLQJ WKH�FXUUHQW�VWDWXV�RI�WKH

SURFHVV�VHUYLFH LQ�WKLV�DERYH�HQWLWOHG�DFWLRQ���0V� ,QJDOOV�VWDWHG�

³2Q�-DQXDU\�����������,�UHFHLYHG�WKRXVDQGV�RI�SDJHV�RI�UHWXUQHG

GRFXPHQWV�IURP�WKH�%UD]LOLDQ�FRXUWV��ZKLFK�LQFOXGHV�D�FRS\�RI�ZKDW�ZDV�VHUYHG�

HWF���UHSUHVHQWLQJ�WKH�FRPSOHWLRQ�RI�WKH�VHUYLFHV�UHTXHVWHG�XSRQ�WKH���IRUHLJQ

VRYHUHLJQ�GHIHQGDQWV�LQ�DFFRUGDQFH�ZLWK�7LWOH����8�6�&�������D�������:H�FDOO

WKHVH�WKH�³SURRI�ERRNV´�EHFDXVH�WKH\�DUH�VR�ODUJH���7KH�SURFHGXUDO�SUDFWLFH�RI

WKH�%UD]LOLDQ�FRXUWV�LV�WKDW�DQ\�SHUVRQ�WKDW�WRXFKHV�WKH�GRFXPHQWV�DQG�IRUZDUGV

WKHP�RQ�WR�WKH�QH[W�VWHS�LQ�WKH����PRQWK�%UD]LOLDQ�FRXUW�SURFHVV��PXVW�FRPSOHWH

D�IRUPDO�VLJQHG�GRFXPHQW�DQG�DOO�DUH�LQFOXGHG�LQ�WKH�GRFXPHQWV�UHWXUQHG

EHFDXVH�WKHUH�LVQ¶W�RQH�LQGHSHQGHQW�SDJH�RU�GRFXPHQWV�UHSUHVHQWLQJ�WKH�³SURRI

�



RI�VHUYLFH´���7KH�HQWLUH�³ERRN´�LV�FRQVLGHUHG�WKH�SURRI�RI�VHUYLFH�EHFDXVH�XQOHVV

DOO�VWHSV�DUH�IROORZHG��VHUYLFH�ZDV�QRW�SURSHUO\�SHUIRUPHG�´

³7KDW�EHLQJ�VDLG��WKH�GRFXPHQWV�DSSHDU�WR�KDYH�EHHQ�VHUYHG�WR�WKH

DSSURSULDWH�GHIHQGDQW�HQWLWLHV�EXW�DIWHU�FRPSOHWHO\�UHYLHZLQJ�WKHP��WKH\�UHWXUQHG

WKHP�ZLWK�YDULRXV�RWKHU�GRFXPHQWV��VXFK�DV�WKH�RULJLQDO�H[WUDGLWLRQ�UHTXHVW

LVVXHG�E\�WKH�IHGHUDO�JRYHUQPHQW�ZKLOH�0U��/DPEURV�ZDV�LQ�SULVRQ�LQ�%UD]LO��´

6HH���(;+,%,7��)����3OHDVH�QRWH� $SSHOODQW�/DPEURV KDV�LQFOXGHG�WKH�$SULO����������

GRFXPHQW�IURP�6WDWH�3URVHFXWRU�0DUFHOR�0HOOR�0DUWLQV��6WDWH�RI�5LR�GH�-DQHLUR��%UD]LO�

VWDWLQJ�³7KH�OHWWHU�VHUYLQJ 352&(66 RQ�WKH�)HGHUDO *RYHUQPHQW�LV�QXPEHU�������
DQG�WKDW�RI�WKH�6WDWH�LV�QXPEHU�������´���'RFNHW�6KHHW 1XPEHUV��HPSKDVLV�DGGHG�

�� $SULO��������� ³25'(5´ E\�-XGJH�3DQ�VWDWLQJ�³'HIHQGDQWV KDYH�QRW�ILOHG�D

UHVSRQVLYH�SOHDGLQJ�WR�WKH�FRPSODLQW�QRU�KDYH�WKH\�ILOHG�DQ�RSSRVLWLRQ�WR�WKH�LQVWDQW

PRWLRQ� 7KH�&RXUW�WKHUHIRUH�HQWHUV�D GHIDXOW�DJDLQVW GHIHQGDQWV� 6HH�'�&��6XSHU�

&W��5�����D��´���6HH� (;+,%,7��%�

�� 0D\���������� ³25'(5´ E\�-XGJH�3DQ�VWDWLQJ�³WKH VWDWXV�KHDULQJ�VFKHGXOHG

IRU�-XO\����������LV�FRQYHUWHG�WR�DQ H[�SDUWH�SURRI KHDULQJ�´�����6HH� (;+,%,7��&�

�� -XQH���������� $SSHOOHHV���'HIHQGDQW�%UD]LO� HW��DO���UHSUHVHQWHG�E\�$WWRUQH\V

&ODUD�%ULOOHPERXUJ��-DQLV�%UHQQDQ��1LFKRODV�5HQ]OHU�DQG�$QGUHZ�%��/RHZHQVWHLQ�

)ROH\�+RDJ�//3��%RVWRQ��0$�DQG�:DVKLQJWRQ��'&���PDGH�WKHLU ILUVW�DSSHDUDQFH LQ�WKLV

DFWLRQ�DQG�ILOHG�D ³1RWLFH�RI�5HPRYDO´ LQ�WKLV�DFWLRQ ZLWKLQ�WKH 6XSHULRU�&RXUW�RI�WKH

'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ DQG�WKH 8QLWHG 6WDWHV�'LVWULFW�&RXUW�IRU�WKH

'LVWULFW�RI�&ROXPELD� $SSHOOHHV�%UD]LO�VWDWHG�

�



³3/($6(�7$.(�127(�WKDW��SXUVXDQW�WR����8�6�&�������D��DQG��G���DQG����

8�6�&������� WKH�)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��³%UD]LO´� DQG�WKH�6WDWH�RI�5LR�GH

-DQHLUR�RI�WKH�)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��³5LR�GH�-DQHLUR�6WDWH´��FROOHFWLYHO\�

WKH�³6RYHUHLJQ�'HIHQGDQWV´��KHUHE\�UHPRYH�WR�WKLV�&RXUW�WKH�VWDWH�FRXUW�DFWLRQ

GHVFULEHG�LQ�SDUDJUDSK���EHORZ��DV�IROORZV��«´���6HH� (;+,%,7��'����127,&(

2)�5(029$/ ILOHG�DV�GRFXPHQW���ZLWKLQ�WKH�8QLWHG�6WDWHV 'LVWULFW�&RXUW�IRU�WKH

'LVWULFW�RI�&ROXPELD��LQ�WKLV�DFWLRQ�´

6HH���0DUWLQH]�YV��5HSXEOLF�RI�&XED������)��6XSS���G�������������6�'��)OD�

������³&RQJUHVV�LQWHQGHG�WKDW������G��EH�WKH�H[FOXVLYH�EDVLV�IRU�UHPRYDO�LQ�DFWLRQV

DJDLQVW�IRUHLJQ�VWDWHV�´��FLWLQJ�'ROH�)RRG�&R��YV��3DWULFNVRQ������8�6�������������������

7LWOH����8�6�&�������G���³:KHUH�UHPRYDO�LV�EDVHG�XSRQ�WKLV�VXEVHFWLRQ��WKH�WLPH

OLPLWDWLRQV�RI�VHFWLRQ������E��RI�WKLV�FKDSWHU�PD\�EH�HQODUJHG�DW�DQ\�WLPH�IRU�FDXVH

VKRZQ�´����VHH�DOVR����8�6�&�������E���³7KH�QRWLFH�RI�UHPRYDO�RI�D�FLYLO�DFWLRQ�RU

SURFHHGLQJ�VKDOO�EH ILOHG�ZLWKLQ����GD\V DIWHU�WKH UHFHLSW�E\�WKH�GHIHQGDQW��WKURXJK

VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH�LQLWLDO�SOHDGLQJ�VHWWLQJ�IRUWK�WKH�FODLP�IRU�UHOLHI

XSRQ�ZKLFK�VXFK�DFWLRQ�RU�SURFHHGLQJ�LV�EDVHG��RU�ZLWKLQ����GD\V�DIWHU�WKH�VHUYLFH�RI

VXPPRQV�XSRQ�WKH�GHIHQGDQW�LI�VXFK�LQLWLDO�SOHDGLQJ�KDV�EHHQ�ILOHG�LQ�FRXUW�DQG�LV�QRW

UHTXLUHG�WR�EH�VHUYHG�RQ�WKH�GHIHQGDQW��ZKLFKHYHU�SHULRG�LV�VKRUWHU�«´����$OVR����

8�6�&������ FRQWDLQV��D WLPH�OLPLWDWLRQ�RI�RQH���� \HDU�IRU�UHPRYDO WR�WKH�GLVWULFW

FRXUW�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ�

�



�� -XQH���������� $SSHOOHHV����'HIHQGDQW�%UD]LO��HW�DO��ILOHG &,9,/�&29(5�6+((7

DW�WKH�&OHUN
V��RIILFH�RI�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD�LQ�WKLV

DFWLRQ����$WWRUQH\�&ODUD�%��%ULOOHPERXUJ��)2/(<�+2$*�//3��ILOHG�WKH &LYLO�&RYHU�6KHHW

LQ�WKLV�DFWLRQ����'RFXPHQW������WZR�SDJHV�LQ�OHQJWK���ZKLFK�RIIHUHG�WKH�IROORZLQJ

LQIRUPDWLRQ�

$� &DVH�1R�������FY�������

%� 3ODLQWLII���-RKQ�*UHJRU\�/DPEURV

&� 'HIHQGDQWV���)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��DQG�6WDWH�RI�5LR�GH�-DQHLUR�

'� 5(48(67('�,1�&203/$,17���'(0$1'�����������������������7KUHH

+XQGUHG�2QH�%LOOLRQ��6HYHQ�+XQGUHG�0LOOLRQ�'ROODUV��

�� -XQH���������� $SSHOOHHV����'HIHQGDQW�%UD]LO� HW�DO��ILOHG��³127,&(�2)

5(029$/´�DW�WKH�&OHUN
V��RIILFH�RI�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI

&ROXPELD�LQ�WKLV�DFWLRQ�

��� -XO\��������� $SSHOODQW�/DPEURV�PDLOHG�YLD 8�6��&HUWLILHG�0DLO�WR�WKH�&OHUN�RI

WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD�KLV�³027,21�72�5(0$1'�7+,6

$&7,21�%$&.�72�7+(�683(5,25�&2857�2)�7+(�',675,&7�2)�&2/80%,$��6HH�

���86&������F��������E�´��������8�6��&RGH������F��VWDWHV�

³�F� $�PRWLRQ�WR�UHPDQG�WKH�FDVH�RQ�WKH�EDVLV�RI DQ\�GHIHFW
RWKHU�WKDQ�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ PXVW EH�PDGH�ZLWKLQ
���GD\V�DIWHU�WKH�ILOLQJ�RI�WKH�QRWLFH�RI�UHPRYDO XQGHU�VHFWLRQ
�����D��´ �HPSKDVLV�DGGHG�

�



$SSHOODQW�/DPEURV�ILOHG�KLV�027,21�72�5(0$1'�ZLWKLQ����GD\V�DIWHU�WKH

ILOLQJ�RI�$SSHOOHHV�%UD]LO��HW�DO��1RWLFH�RI�5HPRYDO�

6HH��(;+,%,7��(����$SSHOODQW�/DPEURV�³027,21�72�5(0$1'´�LV�QLQH

����SDJHV�LQ�OHQJWK���3/($6(�127(���2QO\ ([KLELWV

$�	�' RI�WKH�³027,21�72�5(0$1'´�DUH�DWWDFKHG�WR WKH�0RWLRQ�

&HOHVWH�,QJDOOV��'LUHFWRU�RI�2SHUDWLRQV�IRU�&URZH�)RUHLJQ�6HUYLFHV

OHWWHUV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��GDWHG���1RYHPEHU��������

DQG�-DQXDU\�����������

��� 129(0%(5������������³0(025$1'80�23,1,21�$1'�25'(5´

E\�WKH�+RQRUDEOH�7DQ\D�6��&KXWNDQ��8�6��'LVWULFW�-XGJH��8�6��'LVWULFW�&RXUW

IRU�WKH�'LVWULFW�RI�&ROXPELD� UHVSRQVH WR�$SSHOODQW /DPEURV¶�³027,21�72

5(0$1'´���+RQRUDEOH�-XGJH�&KXWNDQ�VWDWHG�

³����8�6�&���6HFWLRQ������G��H[SOLFLWO\�DXWKRUL]HV�IRUHLJQ�VWDWH

GHIHQGDQWV�WR�UHPRYH�D�FDVH�WR�WKH�IHGHUDO�GLVWULFW�FRXUW�HPEUDFLQJ

WKH�6WDWH�ZKHUH�WKH�DFWLRQ�LV�SHQGLQJ��DQG�LW�SHUPLWV�HQODUJLQJ�WKH

WKLUW\�GD\�OLPLW�³DW�DQ\�WLPH�IRU�FDXVH�VKRZQ��,G� 3ODLQWLII�KDV

LGHQWLILHG�QR�SODXVLEOH�GHIHFW�WR�VXSSRUW�UHPDQGLQJ�WKH�FDVH�

$OWKRXJK�WKH�UHPRYDO�GHSULYHV�6XSHULRU�&RXUW�RI�³DOO�MXULVGLFWLRQ�RYHU

WKH�FDVH�́ �«��WKH�HQWU\�RI�GHIDXOW�UHPDLQV�³LQ�IXOO�IRUFH�DQG�HIIHFW�XQWLO

GLVVROYHG�RU�PRGLILHG�E\�WKH�GLVWULFW�FRXUW�́ �����8�6�&�������3DUDJUDSK

���DSSO\LQJ�IHGHUDO�ODZ���6HH��*UDQQ\�*RRVH�)RRGV��,QF��YV��%KG��RI

7HDPVWHUV�	�$XWR�7UXFN�'ULYHUV�/RFDO�1R�����RI�$ODPHGD�&W\�������8�6�

�



����������������³2QFH�D�FDVH�KDV�EHHQ�UHPRYHG�WR�IHGHUDO�FRXUW��LW�LV

VHWWOHG�WKDW�IHGHUDO�UDWKHU�WKDQ�VWDWH�ODZ�JRYHUQV�WKH�IXWXUH�FRXUVH�RI

SURFHHGLQJV��QRWZLWKVWDQGLQJ�VWDWH�FRXUW�RUGHUV�LVVXHG�SULRU�WR

UHPRYDO�́ ��́ ��HPSKDVLV�DGGHG�

³25'(5(' WKDW�3ODLQWLII¶V PRWLRQ�IRU�UHPDQG��(&)�1R� ���LV

'(1,('�´���HPSKDVLV�DGGHG�

³25'(5(' WKDW�'HIHQGDQWV¶ PRWLRQ�WR�YDFDWH�WKH�6XSHULRU

&RXUW¶V�HQWU\�RI�GHIDXOW��(&)�1R�����LV�*5$17('� DQG DOO�RWKHU

XQUHVROYHG�PRWLRQV��(&)�1RV����������DUH�'(1,('�´���HPSKDVLV�DGGHG�

6HH���(;+,%,7��*�

��� 0$<���������� 8�6��'LVWULFW�&RXUW�-XGJH�7DQ\D 6��&KXWNDQ�LVVXHG��D

³0(025$1'80�23,1,21´�$1'�³25'(5´�72�³*5$17�'()(1'$176¶�027,21

72�',60,66�7+,6�$&7,21�)25�:$17�2)�-85,6',&7,21´���-XGJH�&KXWNDQ�VWDWHG�

³'HIHQGDQWV�DUJXH�WKDW�3ODLQWLII�KDV�QRW�PHW�KLV�EXUGHQ�RI�HVWDEOLVKLQJ�MXULVGLFWLRQ

XQGHU�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW��)6,$���0HP��DW��������7KH�FRXUW�DJUHHV�´

'HIHQGDQWV�UHTXHVWHG�GLVPLVVDO�XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�����IRU�ODFN

RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ���7KH�&RXUW�25'(5('�WKLV�FDVH�',60,66('�DQG

&/26('���$OVR�

$� 25'(5('�WKDW�'HIHQGDQWV¶�0RWLRQ�WR�'LVPLVV�IRU�/DFN�RI�-XULVGLFWLRQ��LV

*5$17('���LW�LV�IXUWKHU

%� 25'(5('�WKDW�3ODLQWLII¶V�0RWLRQ�IRU�&RXQVHO�LV�'(1,('�

&�� 7KLV�LV�D�ILQDO�DSSHDODEOH�2UGHU�

�



��� 0$<���������� $SSHOODQW�/DPEURV�VKLSSHG�YLD�8QLWHG�3DUFHO�6HUYLFH�WR�WKH

&OHUN�RI�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD�KLV�³027,21�72�$/7(5�25

$0(1'�-8'*0(17�81'(5�)('(5$/�58/(6�2)�&,9,/�352&('85(�58/(

���H�´�

��� 2&72%(5��������� ³25'(5´ E\�WKH�+RQRUDEOH 7DQ\D�6��&KXWNDQ�

VWDWHG�

³3ODLQWLII�KDV�ILOHG�D�WLPHO\�PRWLRQ�XQGHU�5XOH����H��RI�WKH�)HGHUDO

5XOHV�RI�&LYLO�3URFHGXUH�WR�DOWHU�RU�DPHQG�WKH�0D\����������2UGHU

GLVPLVVLQJ�WKLV�FDVH�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ���)RU�WKH

IROORZLQJ�UHDVRQV��WKH�PRWLRQ�ZLOO�EH�GHQLHG�́

³3ODLQWLII�KDV�DVVHUWHG�QRWKLQJ�WR�RYHUFRPH�WKH�MXULVGLFWLRQDO�EDU�WR

WKLV�DFWLRQ�DJDLQVW�D�IRUHLJQ�VWDWH��« 25'(5(' WKDW 3ODLQWLII¶V�0RWLRQ

WR�$OWHU�RU�$PHQG�MXGJPHQW�LV '(1,('�

3/($6(�127(���-XGJH�&KXWNDQ GLG�QRW UHVSRQG�WR�$SSHOODQW /DPEURV ILUVW�LVVXH ZLWKLQ

KLV WLPHO\�PRWLRQ�XQGHU�5XOH����H��RI�WKH�)HGHUDO 5XOHV�RI�&LYLO�3URFHGXUH�WR

DOWHU�RU�DPHQG�WKH�0D\����������2UGHU�GLVPLVVLQJ�WKLV�FDVH�IRU�ODFN�RI

VXEMHFW�PDWWHU�MXULVGLFWLRQ�

�
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:+(7+(5�7+,6�&2857�+$'�-85,6',&7,21�$1'�25�3/$,17,))

/$0%526�:$6�35(-8',&('�:+(1�'()(1'$176�),/('�127,&(�2)

5(029$/�6,;�+81'5('�$1'�7:(17<�7+5((�������'$<6�722�/$7(

72�7+,6�&2857���72�6(7�$6,'(�7+(�+2125$%/(�-8'*(�)/25(1&(

<8�3$1¶6���683(5,25�&2857�2)�7+(�',675,&7�2)�&2/80%,$��

25'(5�2)�'()$8/7�$1'�23325781,7<�)25�3/$,17,))�72�$77(1'

$1�(;�3$57(�3522)�+($5,1*�21�-8/<����������6HH�����8�6�&�

�����E������'$<�7,0(�/,0,7�´

��� 2&72%(5���������� &OHUN�RI�WKH�8�6��'LVWULFW &RXUW�IRU�WKH�'LVWULFW�RI

&ROXPELD�UHFHLYHG��$SSHOODQW�/DPEURV¶ 127,&(�2)�$33($/ LQ�WKLV�DFWLRQ�DQG

IRUZDUGHG�WKH�GRFNHW�VKHHW�DQG�DOO�UHFRUGV�WR�WKLV�&RXUW�IRU�DSSHDO�

��� 2&72%(5���������� 7KH�&OHUN�RI�WKH�8QLWHG�6WDWHV &RXUW�RI�$SSHDOV�IRU�WKH

'LVWULFW�RI�&ROXPELD�&LUFXLW�ILOHG�DQG�GRFNHWHG�WKLV�DFWLRQ�XQGHU�&DVH�1R����������

��



,668(�21( ��

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�GHQ\LQJ�$SSHOODQW
/DPEURV¶�³0RWLRQ�WR�5HPDQG´�E\��IDLOLQJ�WR�DSSO\�WKLV
&LUFXLW
V�DQG�WKH�6XSUHPH�&RXUW�KROGLQJ�LQ�0XUSK\�%URV��Y�
0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6��������������FRQVWUXHG
WKDW�WKLUW\�GD\������UHPRYDO�FORFN�WR�EHJLQ�FRXQWLQJ�GRZQ
RQO\�DIWHU�WKH�GHIHQGDQW�KDV�UHFHLYHG�WKH�FRPSODLQW�DQG
IRUPDO�VHUYLFH��ZKHQ�$SSHOOHHV�%UD]LO�HW�DO��ZHUH�VHUYHG
ZLWK�WKH�FRPSODLQW�DQG�VXPPRQV�RQ�6HSWHPEHU����������
DQG�WKH\ GLG�QRW ILOH�IRU�5(029$/�XQWLO�-XQH��������� ���6,;
+81'5('�$1'�),)7<�7:2�������'$<6�722�/$7(���7KH
VWDWXWH�UHTXLUHV�WKDW�WKH�$SSHOOHHV¶�ILOH�D�QRWLFH�RI�UHPRYDO
ZLWKLQ����GD\V�RI�EHLQJ�VHUYHG�����8�6�&�������E����� ,Q
DGGLWLRQ�WR�WKH����GD\�WLPH�OLPLWV��GLYHUVLW\�FDVHV PXVW�EH
UHPRYHG�ZLWKLQ����\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ�
XQOHVV�WKH�GLVWULFW�FRXUW�ILQGV�WKDW�WKH�SODLQWLII�KDV�DFWHG�LQ
EDG�IDLWK�LQ�RUGHU�WR�SUHYHQW�D�GHIHQGDQW�IURP�UHPRYLQJ�WKH
DFWLRQ������8�6�&���������F����� 6HH� +RPH�'HSRW 8�6�$��
,QF��Y��-DFNVRQ�������6��&W����������������������$OVR�VHH�
)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��5XOH����F�����&��³��GD\V
DIWHU�QRWLFH�RI�UHPRYDO�LV�ILOHG���$SSHOOHH¶V�ZKHUH�RQH�GD\
WR�ODWH���6HH�3DUDJUDSKV����DQG����EHORZ�� $SSHOOHH¶V
GHIHQVHV�RU�REMHFWLRQV�DUH�QRW�YDOLG�LQ�WKLV�DFWLRQ�

��



-XULVGLFWLRQ���6WDQGDUG�RI�5HYLHZ� 7KLV�&RXUW�KDV�MXULVGLFWLRQ�XQGHU����8�6�&�

�������5HYLHZ�RI�WKH�GLVWULFW�FRXUW¶V�OHJDO�FRQFOXVLRQV�UHJDUGLQJ�GHQLDO�RI�D�PRWLRQ�WR

UHPDQG�LV�GH�QRYR���6HH� &DSLWRO�+LOO�*URXS�Y��3LOOVEXU\� :LQWKURS��6KDZ��3LWWPDQ��//&�

����)��G���������������'�&�&LU������� $OVR�VHH� 3LHUFH Y��8QGHUZRRG� ����8�6�����������

������� �)RU�SXUSRVHV�RI�VWDQGDUG�RI�UHYLHZ��GHFLVLRQV E\�MXGJHV�DUH�WUDGLWLRQDOO\�GLYLGHG

LQWR�WKUHH�FDWHJRULHV��GHQRPLQDWHG�TXHVWLRQV�RI�ODZ��UHYLHZDEOH GH�QRYR���TXHVWLRQV�RI

IDFW��UHYLHZDEOH�IRU�FOHDU�HUURU���DQG�PDWWHUV�RI�GLVFUHWLRQ��UHYLHZDEOH�IRU��DEXVH�RI

GLVFUHWLRQ���

,1752'8&7,21�

7LWOH�����8�6�&���������DQG������RI�WKH�-XGLFLDO &RGH�ZHUH�HQDFWHG�WR�DOORZ

GHIHQGDQWV�WR�UHPRYH�D�IHGHUDO�FODLP�IURP�VWDWH�FRXUW�WR�IHGHUDO�FRXUW���&RQJUHVV

VHHPHG�WR�EHOLHYH�WKDW�WKH�GHIHQGDQW
V�ULJKW�WR�UHPRYH�D�FDVH�LV�DW�OHDVW�DV�LPSRUWDQW�DV

WKH�SODLQWLII
V�ULJKW�WR�WKH�IRUXP�RI�KLV�FKRLFH���:KLOH�WKH�SODLQWLII�KDV�WKH�ULJKW�WR�FKRRVH

WKH�LQLWLDO�IRUXP���������SURYLGHV�WKH�GHIHQGDQW�ZLWK�DQ�RSSRUWXQLW\�WR�UHPRYH�D�FODLP

ZLWK�SURSHU�IHGHUDO�MXULVGLFWLRQ�WR�D�IHGHUDO�FRXUW���7KLV�VWDWXWRU\�ULJKW�SURWHFWV�WKH

GHIHQGDQW�IURP�DQ\�XQIDLUQHVV�D�VWDWH�IRUXP�PD\�FUHDWH��VXFK�DV�ORFDO�VWDWH�SUHMXGLFH�

$V�VXFK��WKH�UHPRYDO�VWDWXWH
V�SXUSRVH�LV�DQG�DOZD\V�KDV�EHHQ�IRFXVHG�RQ�IDLUQHVV�DQG

HTXLW\�RI�IRUXP�FKRLFH�WR�DOO�SDUWLHV���6HFWLRQ������E��JUDQWV�WKH�GHIHQGDQW�D�WKLUW\�GD\

�����WLPH�OLPLWDWLRQ�IRU�UHPRYDO��7KH�ZRUGLQJ�RI��������E���KRZHYHU��KDV�FDXVHG

FRQIXVLRQ�RYHU�WKH�\HDUV�DQG�KDV�UHVXOWHG�LQ�D�VKDUS�VSOLW�DPRQJ�FRXUWV�DV�WR�ZKHQ�WKH

��



WKLUW\�GD\�OLPLWDWLRQ�EHJLQV���$�WZHQW\�WKUHH������\HDU�ROG��6XSUHPH�&RXUW�FDVH��0XUSK\

%URV��Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6�������������FODULILHG�WKH�LVVXH�RI�UHPRYDO�

$SSHOODQW�/DPEURV�DVVHUWV�WKH�OHJDO�VWDQGDUGV�ZLWKLQ�WKLV�&LUFXLW�DQG�0XUSK\�%URV��Y�

0LFKHWWL�3LSH�6WULQJLQJ��,QF����³&RXUW¶V�LQ�WKLV�&LUFXLW�KDYH FRQVWUXHG�UHPRYDO�MXULVGLFWLRQ

VWULFWO\��IDYRULQJ�UHPDQG�ZKHUH�WKH�SURSULHW\�RI�UHPRYDO�LV�XQFOHDU�´��6HH� 3DWWHUVRQ�Y�

+$16(6� &LYLO�$FWLRQ�1R����������%$+���'LVW��&RXUW� 'LVW��RI�&ROXPELD�������OLVWLQJ

FDVHV��%(5</�$��+2:(//��&KLHI�'LVWULFW�-XGJH�� ,Q DGGLWLRQ�WR�WKH����GD\�WLPH�OLPLWV�

GLYHUVLW\�FDVHV PXVW�EH UHPRYHG�ZLWKLQ����\HDU�DIWHU FRPPHQFHPHQW�RI�WKH�DFWLRQ�

XQOHVV�WKH�GLVWULFW�FRXUW�ILQGV�WKDW�WKH�SODLQWLII�KDV�DFWHG�LQ�EDG�IDLWK�LQ�RUGHU�WR�SUHYHQW�D

GHIHQGDQW�IURP�UHPRYLQJ�WKH�DFWLRQ������8�6�&���������F��������6HH��+RPH�'HSRW

8�6�$���,QF��Y��-DFNVRQ�������6��&W��������������������

)$&76�

�� $SSHOODQW�/DPEURV�LQFRUSRUDWHV�DQG�UHVWDWHV�WKH ³6WDWHPHQW�RI�WKH�&DVH´�DQG

³)DFWV�RI�WKH�&DVH´�ZLWKLQ�WKLV�DSSHDO�LVVXH�

�� 6HSWHPEHU���������� $SSHOOHHV����'HIHQGDQWV�UHFHLYHG D�FRS\�RI�3ODLQWLII¶V

FRPSODLQW�DQG�VXPPRQV LQ�WKLV�DFWLRQ��DFFRUGLQJ�WR WKH�FXUUHQW %UD]LOLDQ�FRXUW

GRFNHW�VKHHWV�WKDW�DUH�DWWDFKHG� 7ZR�����GRFNHW�VKHHWV DUH�DWWDFKHG��RQH�YHULI\LQJ

SURFHVV�RQ�WKH�6WDWH�RI�5LR�GH�-DQHLUR�� /HWWHU�5RJDWRU\ ����� DQG�RQH�YHULI\LQJ

SURFHVV�RQ�WKH�)HGHUDO�*RYHUQPHQW�RI�%UD]LO�� /HWWHU 5RJDWRU\����������6HH� (;+,%,7

$� �1RYHPEHU����������/HWWHU�IURP�&HOHVWH�,QJDOOV� 'LUHFWRU�RI�2SHUDWLRQV��&URZH

��



)RUHLJQ�6HUYLFHV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI

&ROXPELD��&LYLO�'LYLVLRQ��³DWWDFKHG�LV�D�FRS\�RI�WKH�%UD]LOLDQ�FRXUW�GRFNHW�UHSRUWV�IRU

HDFK�VHUYLFH´��

$OVR�VHH���(;+,%,7��)� �3OHDVH�QRWH� $SSHOODQW�/DPEURV KDV�LQFOXGHG�WKH�$SULO����

�������GRFXPHQW�IURP�6WDWH�3URVHFXWRU�0DUFHOR�0HOOR�0DUWLQV��6WDWH�RI�5LR�GH�-DQHLUR�

%UD]LO��VWDWLQJ�³7KH�OHWWHU�VHUYLQJ 352&(66 RQ�WKH )HGHUDO�*RYHUQPHQW�LV�QXPEHU

�������DQG�WKDW�RI�WKH�6WDWH�LV�QXPEHU�������´����'RFNHW 6KHHW�1XPEHUV��HPSKDVLV

DGGHG�

�� -XQH���������� $SSHOOHHV���'HIHQGDQW�%UD]LO� HW��DO���UHSUHVHQWHG�E\�$WWRUQH\V

&ODUD�%ULOOHPERXUJ��-DQLV�%UHQQDQ��1LFKRODV�5HQ]OHU�DQG�$QGUHZ�%��/RHZHQVWHLQ�

)ROH\�+RDJ�//3��%RVWRQ��0$�DQG�:DVKLQJWRQ��'&���PDGH�WKHLU ILUVW�DSSHDUDQFH LQ�WKLV

DFWLRQ�DQG�ILOHG�D ³1RWLFH�RI�5HPRYDO´ LQ�WKLV�DFWLRQ ZLWKLQ�WKH 6XSHULRU�&RXUW�RI�WKH

'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ DQG�WKH 8QLWHG 6WDWHV�'LVWULFW�&RXUW�IRU�WKH

'LVWULFW�RI�&ROXPELD� $SSHOOHHV�%UD]LO�VWDWHG�

³3/($6(�7$.(�127(�WKDW��SXUVXDQW�WR����8�6�&� �����D��DQG��G���DQG

���8�6�&������� WKH�)HGHUDWLYH�5HSXEOLF�RI�%UD]LO �³%UD]LO´��DQG�WKH�6WDWH�RI�5LR

GH�-DQHLUR�RI�WKH�)HGHUDWLYH�5HSXEOLF�RI�%UD]LO��³5LR�GH�-DQHLUR

6WDWH´��FROOHFWLYHO\��WKH�³6RYHUHLJQ�'HIHQGDQWV´��KHUHE\�UHPRYH�WR�WKLV�&RXUW�WKH

VWDWH�FRXUW�DFWLRQ�GHVFULEHG�LQ�SDUDJUDSK���EHORZ��DV�IROORZV��«´���6HH�

(;+,%,7��'����127,&(�2)�5(029$/ ILOHG�DV�GRFXPHQW ��ZLWKLQ�WKH�8QLWHG

6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD��LQ�WKLV�DFWLRQ�´

��



�� 3HUMXU\���/\LQJ�� *EPWI�WXEXIQIRX�SJ�QEXIVMEP�JEGX�XS�XLI�(MWXVMGX�'SYVX���%&%�

1SHIP�6YPIW�SJ�4VSJIWWMSREP�'SRHYGX 5XOH������&DQGRU 7RZDUG�WKH�7ULEXQDO�

$SSHOOHHV���'HIHQGDQW�%UD]LO��HW��DO����$WWRUQH\V�&ODUD�%ULOOHPERXUJ��-DQLV�%UHQQDQ�

1LFKRODV�5HQ]OHU�DQG�$QGUHZ�%��/RHZHQVWHLQ��)ROH\�+RDJ�//3��%RVWRQ��0$�DQG

:DVKLQJWRQ��'&��PDGH�WKH�IROORZLQJ�IDOVH�VWDWHPHQW�RI�PDWHULDO�IDFW�ZLWKLQ�WKH�³127,&(

2)�5(029$/´���ILOHG�RQ�-XQH�����������WR�WKH��8QLWHG 6WDWHV�'LVWULFW�&RXUW�IRU�WKH

'LVWULFW�RI�&ROXPELD��LQ�WKLV�DFWLRQ�

³1HLWKHU�RI�WKH�6RYHUHLJQ�'HIHQGDQWV�KDV�EHHQ�VHUYHG SURFHVV SXUVXDQW

WR����8�6�&�������D���WKH�H[FOXVLYH�PHDQV�RI�VHUYLQJ�D�IRUHLJQ�VWDWH�

$FFRUGLQJO\��WKHUH�DUH�12�&23,(6 µ2)�$//�352&(66� 3/($',1*6�

$1'�25'(56�6(59('�8321¶�7+(�629(5(,*1�'()(1'$176�72

),/(�$6�5(48,5('�%<����8�6�&�������D�´��HPSKDVLV��DGGHG� 6HH�

3DJH���RI����3DUDJUDSK���ZLWKLQ (;+,%,7��'�

3URRI�RI�3HUMXU\���/\LQJ�� *EPWI�WXEXIQIRX�SJ�QEXIVMEP JEGX MW�SJJIVIH�[MXLMR�XLI $SULO

�����������GRFXPHQW�IURP�6WDWH�3URVHFXWRU�0DUFHOR�0HOOR�0DUWLQV��6WDWH�RI�5LR�GH

-DQHLUR��%UD]LO��VWDWLQJ�³7KH�OHWWHU�VHUYLQJ 352&(66 RQ�WKH�)HGHUDO�*RYHUQPHQW�LV

QXPEHU��������DQG�WKDW�RI�WKH�6WDWH�LV�QXPEHU�������´ ���'RFNHW�6KHHW

1XPEHUV��HPSKDVLV�DGGHG�� 6HH���(;+,%,7��)���DQG 3DUDJUDSK�WZR�����DERYH�

��



�� ���8�6��&RGH����������3URFHGXUH�IRU�UHPRYDO�RI FLYLO�DFWLRQV�

5HTXLUHPHQWV��5HPRYDO�%DVHG�RQ�'LYHUVLW\�RI�&LWL]HQVKLS�²

�F����$�FDVH PD\�QRW�EH�UHPRYHG XQGHU�VXEVHFWLRQ��E���� RQ�WKH

EDVLV�RI�MXULVGLFWLRQ�FRQIHUUHG�E\�VHFWLRQ����� PRUH WKDQ���\HDU

DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ��XQOHVV�WKH�GLVWULFW FRXUW�ILQGV

WKDW�WKH�SODLQWLII�KDV�DFWHG�LQ�EDG�IDLWK�LQ�RUGHU�WR�SUHYHQW�D�GHIHQGDQW

IURP�UHPRYLQJ�WKH�DFWLRQ� ���8�6�&���������F����� �HPSKDVLV�DGGHG�

�� $SSHOOHHV���'HIHQGDQWV�%UD]LO��HW�DO� GLG�QRW ILOH LWV�QRWLFH�RI�UHPRYDO�XQWLO�-XQH

����������QLQH�PRQWKV��ILIWHHQ�GD\V��SDVW�WKH�RQH�\HDU�OLPLW�LQ��������F�������$SSHOOHHV��

'HIHQGDQWV�%UD]LO��HW�DO��ILUVW�DWWHPSWV�WR�FLUFXPYHQW�WKH�OLPLW��ZKLFK�RQO\�DSSOLHV�WR

GLYHUVLW\�MXULVGLFWLRQ��E\�LQYRNLQJ�IHGHUDO�TXHVWLRQ�MXULVGLFWLRQ�

%27720�/,1(� ,Q�DGGLWLRQ�WR�WKH����GD\�WLPH�OLPLWV� GLYHUVLW\�FDVHV�PXVW�EH�UHPRYHG

ZLWKLQ����\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ��XQOHVV�WKH�GLVWULFW�FRXUW�ILQGV�WKDW�WKH

SODLQWLII�KDV�DFWHG�LQ�EDG�IDLWK�LQ�RUGHU�WR�SUHYHQW�D�GHIHQGDQW�IURP�UHPRYLQJ�WKH�DFWLRQ��

���8�6�&���������F����� 7KH�VWDWXWH
V�WH[W�LV�FOHDU� WKH�RQH�\HDU�OLPLWDWLRQ�EDUV�UHPRYDO

�PRUH�WKDQ���\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ�����6HH� +RPH�'HSRW�8�6�$���,QF��Y�

-DFNVRQ�������6��&W��������������������

³,Q�DGGLWLRQ�WR�JUDQWLQJ�IHGHUDO�FRXUWV�MXULVGLFWLRQ�RYHU�FHUWDLQ�W\SHV�RI

FDVHV��&RQJUHVV�KDV�HQDFWHG�SURYLVLRQV�WKDW�SHUPLW�SDUWLHV�WR�UHPRYH

FDVHV�RULJLQDOO\�ILOHG�LQ�VWDWH�FRXUW�WR�IHGHUDO�FRXUW��6HFWLRQ������D���WKH

JHQHUDO�UHPRYDO�VWDWXWH��SHUPLWV��WKH�GHIHQGDQW�RU�WKH�GHIHQGDQWV��LQ�D

��



VWDWH�FRXUW�DFWLRQ�RYHU�ZKLFK�WKH�IHGHUDO�FRXUWV�ZRXOG�KDYH�RULJLQDO

MXULVGLFWLRQ�WR�UHPRYH�WKDW�DFWLRQ�WR�IHGHUDO�FRXUW��7R�UHPRYH�XQGHU�WKLV

SURYLVLRQ��D�SDUW\�PXVW�PHHW�WKH�UHTXLUHPHQWV�IRU�UHPRYDO�GHWDLOHG�LQ

RWKHU�SURYLVLRQV��)RU�RQH��D�GHIHQGDQW�FDQQRW�UHPRYH�XQLODWHUDOO\��,QVWHDG�

�DOO�GHIHQGDQWV�ZKR�KDYH�EHHQ�SURSHUO\�MRLQHG�DQG�VHUYHG�PXVW�MRLQ�LQ�RU

FRQVHQW�WR�WKH�UHPRYDO�RI�WKH�DFWLRQ����������E�����$�� 0RUHRYHU��ZKHQ
IHGHUDO�MXULVGLFWLRQ�LV�EDVHG�RQ�GLYHUVLW\�MXULVGLFWLRQ��WKH�FDVH
JHQHUDOO\�PXVW�EH�UHPRYHG�ZLWKLQ����\HDU�DIWHU�FRPPHQFHPHQW�RI
WKH�DFWLRQ����������F������DQG�WKH�FDVH�PD\�QRW�EH UHPRYHG�LI�DQ\

GHIHQGDQW�LV��D�FLWL]HQ�RI�WKH�6WDWH�LQ�ZKLFK�VXFK�DFWLRQ�LV�EURXJKW����

�����E�����´���HPSKDVLV�DGGHG� 6HH� ����6��&W������� �����������

',6&866,21���/(*$/�&$6(6�72�6833257�,668(�21(�����

�� 7KH�0XUSK\�%URWKHUV��,QF��YV��0LFKHWWL�3LSH�6WULQJLQJ� ,QF�������8�6������������

GHFLVLRQ�LV�WKH�OHDGLQJ�8QLWHG�6WDWHV�6XSUHPH�&RXUW�GHFLVLRQ FRQFHUQLQJ�WKH�WLPH

ZLWKLQ�ZKLFK�D�GHIHQGDQW�QDPHG�LQ�D�VWDWH�FRXUW�DFWLRQ�PD\�UHPRYH�WKH

DFWLRQ�WR�D�IHGHUDO�FRXUW� ,Q�PDNLQJ�WKH�MXGJPHQW� WKH�6XSUHPH�&RXUW�VWDWHG�

³7KLV�FDVH�FRQFHUQV�WKH�WLPH�ZLWKLQ�ZKLFK�D�GHIHQGDQW�QDPHG�LQ�D

VWDWH�FRXUW�DFWLRQ�PD\�UHPRYH�WKH�DFWLRQ�WR�D�IHGHUDO�FRXUW��7KH�JRYHUQLQJ

SURYLVLRQ�LV ���8�6�&���������E���ZKLFK�VSHFLILHV� LQ�UHOHYDQW�SDUW��WKDW�WKH

UHPRYDO�QRWLFH�³VKDOO�EH�ILOHG�ZLWKLQ�WKLUW\�GD\V�DIWHU�WKH�UHFHLSW�E\�WKH

GHIHQGDQW��WKURXJK�VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH�>FRPSODLQW@�´�7KH

TXHVWLRQ�SUHVHQWHG�LV�ZKHWKHU�WKH�QDPHG�GHIHQGDQW�PXVW�EH�RIILFLDOO\

VXPPRQHG�WR�DSSHDU�LQ�WKH�DFWLRQ�EHIRUH�WKH�WLPH�WR�UHPRYH�EHJLQV�WR

UXQ��2U��PD\�WKH����GD\�SHULRG�VWDUW�HDUOLHU��RQ�WKH�QDPHG�GHIHQGDQW¶V

��



UHFHLSW��EHIRUH�VHUYLFH�RI�RIILFLDO�SURFHVV��RI�D�³FRXUWHV\�FRS\´�RI�WKH�ILOHG

FRPSODLQW�ID[HG�E\�FRXQVHO�IRU�WKH�SODLQWLII"

:H�UHDG�&RQJUHVV¶�SURYLVLRQV�IRU�UHPRYDO�LQ�OLJKW�RI�D�EHGURFN�SULQFLSOH�

$Q�LQGLYLGXDO�RU�HQWLW\�QDPHG�DV�D�GHIHQGDQW�LV�QRW�REOLJHG�WR�HQJDJH�LQ

OLWLJDWLRQ�XQOHVV�QRWLILHG�RI�WKH�DFWLRQ��DQG�EURXJKW�XQGHU�D�FRXUW¶V

DXWKRULW\��E\�IRUPDO�SURFHVV� $FFRUGLQJO\��ZH�KROG WKDW�D�QDPHG

GHIHQGDQW¶V�WLPH�WR�UHPRYH�LV�WULJJHUHG�E\�VLPXOWDQHRXV�VHUYLFH�RI�WKH

VXPPRQV�DQG�FRPSODLQW��RU�UHFHLSW�RI�WKH�FRPSODLQW��³WKURXJK�VHUYLFH�RU

RWKHUZLVH�´�DIWHU�DQG�DSDUW�IURP�VHUYLFH�RI�WKH�VXPPRQV��EXW�QRW�E\�PHUH

UHFHLSW�RI�WKH�FRPSODLQW�XQDWWHQGHG�E\�DQ\�IRUPDO�VHUYLFH�´ �HPSKDVLV

DGGHG�

6HH� 0XUSK\�%URWKHUV��,QF��YV��0LFKHWWL�3LSH�6WULQJLQJ� ,QF�������8�6��������������

������

�� ,Q������WKH�6XSUHPH�&RXUW�DJDLQ�RIIHUHG�DQ�RYHUYLHZ RI�WKH WLPH�ZLWKLQ�ZKLFK

D�GHIHQGDQW�QDPHG�LQ�D�VWDWH�FRXUW�DFWLRQ�PD\�UHPRYH�WKH�DFWLRQ�WR�D

IHGHUDO�FRXUW� 6HH� +RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ ������6��&W������������

������� -XVWLFH�7+20$6�GHOLYHUHG�WKH�RSLQLRQ�RI�WKH &RXUW�

³,Q�DGGLWLRQ�WR�JUDQWLQJ�IHGHUDO�FRXUWV�MXULVGLFWLRQ�RYHU�FHUWDLQ�W\SHV�RI

FDVHV��&RQJUHVV�KDV�HQDFWHG�SURYLVLRQV�WKDW�SHUPLW�SDUWLHV�WR�UHPRYH

FDVHV�RULJLQDOO\�ILOHG�LQ�VWDWH�FRXUW�WR�IHGHUDO�FRXUW��6HFWLRQ������D���WKH

JHQHUDO�UHPRYDO�VWDWXWH��SHUPLWV��WKH�GHIHQGDQW�RU�WKH�GHIHQGDQWV��LQ�D

VWDWH�FRXUW�DFWLRQ�RYHU�ZKLFK�WKH�IHGHUDO�FRXUWV�ZRXOG�KDYH�RULJLQDO

MXULVGLFWLRQ�WR�UHPRYH�WKDW�DFWLRQ�WR�IHGHUDO�FRXUW��7R�UHPRYH�XQGHU�WKLV

��



SURYLVLRQ��D�SDUW\�PXVW�PHHW�WKH�UHTXLUHPHQWV�IRU�UHPRYDO�GHWDLOHG�LQ

RWKHU�SURYLVLRQV��)RU�RQH��D�GHIHQGDQW�FDQQRW�UHPRYH�XQLODWHUDOO\�

,QVWHDG���DOO�GHIHQGDQWV�ZKR�KDYH�EHHQ�SURSHUO\�MRLQHG�DQG�VHUYHG�PXVW

MRLQ�LQ�RU�FRQVHQW�WR�WKH�UHPRYDO�RI�WKH�DFWLRQ����������E�����$��

0RUHRYHU��ZKHQ�IHGHUDO�MXULVGLFWLRQ�LV�EDVHG�RQ�GLYHUVLW\

MXULVGLFWLRQ��WKH�FDVH�JHQHUDOO\�PXVW�EH�UHPRYHG�ZLWKLQ����\HDU�DIWHU

FRPPHQFHPHQW�RI�WKH�DFWLRQ����������F������DQG�WKH FDVH�PD\�QRW�EH

UHPRYHG�LI�DQ\�GHIHQGDQW�LV��D�FLWL]HQ�RI�WKH�6WDWH�LQ�ZKLFK�VXFK�DFWLRQ�LV

EURXJKW����������E�����´���HPSKDVLV�DGGHG�

6HH� +RPH�'HSRW�8�6�$���,QF��Y��-DFNVRQ�������6� &W��������������������

/(*$/�23,1,216�)520�27+(5�-8'*(6�,1�7+,6�',675,&7�6833257,1*
7+,57<������'$<���7,0(�/,0,7�� $)7(5�7+(����'$<�7,0( /,0,7 )25�5(48(676
6(7�)257+�,1����8�6�&�������E��

�� 3DWWHUVRQ�Y��+$16(6� &LYLO�$FWLRQ�1R����������%$+� �'LVW��&RXUW��'LVW��RI

&ROXPELD������� %(5</�$��+2:(//��&KLHI�'LVWULFW -XGJH��VWDWHG�

³3UR�VH SODLQWLII�5RQDOG�3DWWHUVRQ�EURXJKW�WKLV�DFWLRQ LQ�WKH�6XSHULRU�&RXUW

RI�WKH�'LVWULFW�RI�&ROXPELD��DOOHJLQJ�WKDW�GHIHQGDQWV�6WHYHQ�+DQVHV�DQG

WKH�9HWHUDQV
�$GPLQLVWUDWLRQ�0HGLFDO�&HQWHU�FRPPLWWHG�PHGLFDO

PDOSUDFWLFH� 6HH 1RWLFH�RI�5HPRYDO��6XSSOHPHQW��(&) 1R������ 7KH

FRPSODLQW�DQG�VXPPRQV�IURP�6XSHULRU�&RXUW�DUH�ERWK�GDWHG�-DQXDU\���

����� ,G� 2Q�)HEUXDU\�����������WKH�GHIHQGDQWV�UHPRYHG WKLV�FDVH��XQGHU

���8�6�&����������D�����������IURP�WKH�SODLQWLII
V�FKRVHQ�IRUXP�WR�WKLV

&RXUW� 6HH 1RWLFH�RI�5HPRYDO��(&)�1R�����7KH�QRWLFH RI�UHPRYDO�LV�WKH

ODVW�GRFNHW�HQWU\�IURP�HLWKHU�SDUW\�

��



8QGHU����8�6�&���������E������WKH�GHIHQGDQWV�KDG����GD\V�IURP��WKH

UHFHLSW�E\�WKH�GHIHQGDQW��WKURXJK�VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH

LQLWLDO�SOHDGLQJ�VHWWLQJ�IRUWK�WKH�FODLP�IRU�UHOLHI�XSRQ�ZKLFK�VXFK�DFWLRQ�RU

SURFHHGLQJ�LV�EDVHG��RU����GD\V�IURP��WKH�VHUYLFH�RI�VXPPRQV�XSRQ�WKH

GHIHQGDQW�LI�VXFK�LQLWLDO�SOHDGLQJ�KDV�WKHQ�EHHQ�ILOHG�LQ�FRXUW�DQG�LV�QRW

UHTXLUHG�WR�EH�VHUYHG�RQ�WKH�GHIHQGDQW��ZKLFKHYHU�SHULRG�LV�VKRUWHU���WR�ILOH

WKH�QRWLFH�RI�UHPRYDO��6HFWLRQ������DSSOLHV�WR�FDVHV�VXFK�DV�WKLV�RQH

UHPRYHG�XQGHU����8�6�&��������� 6HH ���8�6�&���������E� �FUHDWLQJ

JHQHUDO�UXOH�WKDW��>W@KH�QRWLFH�RI�UHPRYDO�RI�D�FLYLO�DFWLRQ�RU�SURFHHGLQJ

VKDOO�EH�ILOHG�ZLWKLQ����GD\V�DIWHU�WKH�UHFHLSW�E\�WKH�GHIHQGDQW��� LG� �

�����J���FUHDWLQJ�D�FDUYH�RXW�IURP����8�6�&���������E�
V����GD\

UHTXLUHPHQW�IRU�WKH�VXEVHW�RI�FDVHV��UHPRYDEOH�XQGHU�VHFWLRQ������D�������

LQ�ZKLFK�D�MXGLFLDO�RUGHU�IRU�WHVWLPRQ\�RU�GRFXPHQWV�LV�VRXJKW�RU�LVVXHG�RU

VRXJKW�WR�EH�HQIRUFHG��� 7KXV��EDVHG�RQ�WKH�VXSSOHPHQW WR�WKH�QRWLFH
RI�UHPRYDO��FRQWDLQLQJ�WKH�GRFXPHQWV�IURP�WKH�6XSHULRU�&RXUW
UHFRUG��WKH�GHIHQGDQWV�DSSHDUHG�WR�KDYH�XQWLO�)HEUXDU\���������WR�ILOH
WKH�QRWLFH�RI�UHPRYDO�LQ�WKLV�&RXUW��PDNLQJ�WKH�)HEUXDU\���������
QRWLFH�RI�UHPRYDO�XQWLPHO\�

6HFWLRQ�����
V����GD\�GHDGOLQH�LV�QRW�MXULVGLFWLRQDO�:DVVHUPDQ�Y�
5RGDFNHU� ����)��G����������Q����'�&��&LU�������� VHH�DOVR %URZQ�Y�
$OOLHG�+RPH�0RUWJDJH�&DSLWDO�&RUS�� ����%�5������ �����'�'�&��$XJ����
����� ��>$@�SURFHGXUDO�GHIHFW�LQ�UHPRYDO�������GRHV QRW�DIIHFW�WKH�IHGHUDO

FRXUW
V�VXEMHFW�PDWWHU�MXULVGLFWLRQ�����6WLOO���>F@RXUWV�LQ�WKLV�FLUFXLW�KDYH

FRQVWUXHG�UHPRYDO�MXULVGLFWLRQ�VWULFWO\��IDYRULQJ�UHPDQG�ZKHUH�WKH�SURSULHW\

RI�UHPRYDO�LV�XQFOHDU�� %DOODUG�Y��'LVWULFW�RI�&ROXPELD� ����)��6XSS���G����

����'�'�&�������� 3HHWHUV�Y��0ORWHN� 1R�����FY���� �5&��������:/

���������DW�
���'�'�&��-XQH������������%HFDXVH�IHGHUDO�FRXUWV�DUH�FRXUWV

RI�OLPLWHG�MXULVGLFWLRQ��WKH�UHPRYDO�VWDWXWH�LV�WR�EH�VWULFWO\�FRQVWUXHG����

��



��� /D]DUXV�Y��.$5,=$'��//&� &DVH�1R�������FY������5&/� �'LVW��&RXUW��'LVW��RI

&ROXPELD������� 52<&(�&��/$0%(57+��'LVWULFW�-XGJH VWDWHG�

³3URFHGXUDO�DVSHFWV�RI�UHPRYDO�DUH�JRYHUQHG�E\����8�6�&����������7KDW

VHFWLRQ�SURYLGHV�WKDW�WKH��GHIHQGDQW�RU�GHIHQGDQWV�GHVLULQJ�WR�UHPRYH�DQ\

FLYLO�DFWLRQ�IURP�D�6WDWH�FRXUW��PXVW�ILOH�D�QRWLFH�RI�UHPRYDO��FRQWDLQLQJ�D

VKRUW�DQG�SODLQ�VWDWHPHQW�RI�WKH�JURXQGV�IRU�UHPRYDO��LQ�WKH�IHGHUDO�GLVWULFW

FRXUW���������D���7KH�VWDWXWH�DOVR�H[SODLQV�WKDW�WKH��QRWLFH�RI�UHPRYDO�RI�D

FLYLO�DFWLRQ�RU�SURFHHGLQJ�VKDOO�EH�ILOHG�ZLWKLQ����GD\V�DIWHU�WKH�UHFHLSW�E\

WKH�GHIHQGDQW��WKURXJK�VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH�LQLWLDO

SOHDGLQJ�VHWWLQJ�IRUWK�WKH�FODLP�IRU�UHOLHI�XSRQ�ZKLFK�VXFK�DFWLRQ�RU

SURFHHGLQJ�LV�EDVHG>�@� ,G� DW��E������7KH�6XSUHPH &RXUW�KDV�FRQVWUXHG

WKDW�WKLUW\�GD\�UHPRYDO�FORFN�WR�EHJLQ�FRXQWLQJ�GRZQ�RQO\�DIWHU�WKH

GHIHQGDQW�KDV�UHFHLYHG�WKH�FRPSODLQW DQG IRUPDO�VHUYLFH� 0XUSK\�%URV�
Y��0LFKHWWL�3LSH�6WULQJLQJ��,QF�������8�6������������������´

��� :(//6�)$5*2�%$1.��1$�Y��72**$6� &DVH�1R�������FY������ �710� �'LVW�

&RXUW��'LVW��RI�&ROXPELD���������75(925�1��0F)$''(1��'LVWULFW�-XGJH�VWDWHG�

³1HDUO\�IRXU�\HDUV�DJR��:HOOV�)DUJR�%DQN��1�$��ILOHG�D�IRUHFORVXUH�ODZVXLW

DJDLQVW�7KRPDV�DQG�.DWKU\Q�7RJJDV�LQ�WKH�6XSHULRU�&RXUW�IRU�WKH�'LVWULFW

RI�&ROXPELD��7KH�7RJJDVHV�KDYH�EHHQ�ILJKWLQJ�WKH�IRUHFORVXUH�HYHU�VLQFH�

%XW�DW�WKH�HOHYHQWK�KRXU��ZLWK�IRUHFORVXUH�LPPLQHQW��WKH\�ILOHG�WR�UHPRYH

WKH�FDVH�KHUH��8�6��%DQN²ZKLFK�WKH�6XSHULRU�&RXUW�VXEVWLWXWHG�DV

3ODLQWLII²LPPHGLDWHO\�FKDOOHQJHG�WKH�UHPRYDO�DV�XQWLPHO\�DQG�KDV�PRYHG

WR�UHPDQG�WR�6XSHULRU�&RXUW� 6HH 3O�
V�0RW��WR�5HPDQG� (&)�1R�������7KH

7RJJDVHV�ILOHG�DQ�RSSRVLWLRQ� 6HH 'HIV�
�2SS
Q��(&) 1R�����)RU�WKH

UHDVRQV�H[SODLQHG�EHORZ��WKH�&RXUW�JUDQWV�8�6��%DQN
V�PRWLRQ�DQG

UHPDQGV

��



5HPDQG�LV�ZDUUDQWHG�IRU�WZR�LQGHSHQGHQWO\�VXIILFLHQW�UHDVRQV� )LUVW� WKH

7RJJDVHV
�UHPRYDO�ZDV�XQWLPHO\��7KH�VWDWXWH�UHTXLUHV�WKDW�WKH�GHIHQGDQWV

ILOH�D�QRWLFH�RI�UHPRYDO�ZLWKLQ����GD\V�RI�EHLQJ�VHUYHG�����8�6�&���

�����E������%XW�KHUH�WKH�7RJJDVHV�ZHUH�VHUYHG�ZLWK�WKH�FRPSODLQW�LQ�$SULO

������DQG�WKH\�GLG�QRW�ILOH�IRU�UHPRYDO�XQWLO�1RYHPEHU�������3O�
V�0RW��([�

$�DW����1RW��RI�5HPRYDO���0RUH��WKH�&RXUW�UHMHFWV�WKH�7RJJDVHV


FODLP²UDLVHG�LQ�WKHLU�DIILUPDWLYH�ODZVXLW�DJDLQVW�WKH�EDQNV�EXW�UHOHYDQW

KHUH²WKDW�WKH\�QHYHU�ILOHG�DQ�DQVZHU�LQ�6XSHULRU�&RXUW� 6HH 3OV�
�2SS
Q�WR

07'���� 7RJJDV�Y��:HOOV�)DUJR� &LY��$��1R�����FY������ �710���'�'�&�

'HF�������������(&)�1R�����7KH�6XSHULRU�&RXUW�GRFNHW�VKRZV�WKDW�WKH

7RJJDVHV�DQVZHUHG�WKH�FRPSODLQW�DQG�DFWLYHO\�OLWLJDWHG�WKLV�IRUHFORVXUH

FDVH�IRU�\HDUV�EHIRUH�ILOLQJ�UHPRYDO�KHUH� 6HH�JHQHUDOO\ 3O�
V�0RW��([��$�

'HIV�
�5HSO\��� 7RJJDV�Y��:HOOV�)DUJR� &LY��$� 1R� ���FY��������710�

�'�'�&��-DQ������������(&)�1R������7KH�&RXUW�DJUHHV�ZLWK�8�6��%DQN�WKDW

WKH�7RJJDVHV
�DWWHPSW�WR�UHPRYH�WKH�FDVH�LV�EDUUHG�E\����8�6�&���

�����E�������7KLV�DORQH�MXVWLILHV�UHPDQG�

��� ,Q�WKLV�DFWLRQ��WKH�GLVWULFW�FRXUW GLG�QRW FRQVWUXH WKH�UHPRYDO�VWDWXWH�VWULFWO\

DJDLQVW�UHPRYDO�DQG�LQ�IDYRU�RI�UHPDQG�DQG�JLYH�ZHLJKW�WR�WKH�H[WHQW�WR�ZKLFK�WKH�DFWLRQ

KDG�SURJUHVVHG�EHIRUH�WKH 6XSHULRU�&RXUW�RI�WKH�'LVWULFW RI�&ROXPELD��&LYLO�'LYLVLRQ�

)XUWKHUPRUH��LW�LV�FOHDU�WKDW��$SSHOOHHV���'HIHQGDQWV�%UD]LO��HW�DO���SHWLWLRQ�IRU�UHPRYDO

VKRXOG�EH�UHMHFWHG�EDVHG�RQ�WKH�H[WHQW�WR�ZKLFK�WKLV�DFWLRQ�KDG�SURJUHVVHG�LQ 6XSHULRU

&RXUW���7R�PDLQWDLQ�WKLV�VXLW�LQ�IHGHUDO�FRXUW�DIWHU WKH�H[WHQVLYH�PRWLRQ�SUDFWLFH�DOUHDG\

FRQGXFWHG�LQ�WKH 6XSHULRU�&RXUW FRXUW�KDV�SURPRWHG D�GXSOLFDWLYH�DQG�ZDVWHIXO�SROLF\�RI

MXGLFLDO�DGPLQLVWUDWLRQ�

��



&21&/86,21�$1'�5(/,()�5(48(67('�)25 ,668(�21(�����

��� $SSHOOHHV���'HIHQGDQWV�%UD]LO��HW�DO��ODFNHG�DQ REMHFWLYHO\�UHDVRQDEOH�EDVLV�WR

VHHN�UHPRYDO� $SSHOODQW�/DPEURV�REMHFWLYH�LV�WR�GHWHU UHPRYDOV�VRXJKW�IRU�WKH�SXUSRVH

RI�SURORQJLQJ�OLWLJDWLRQ�DQG�LPSRVLQJ�FRVWV�WR�$SSHOODQW��QRW�WR�GLVFRXUDJH�$SSHOOHHV

IURP�VHHNLQJ�UHPRYDO�LQ�DOO�EXW�WKH�PRVW�REYLRXV�FDVHV���,Q�WKLV�SUHVHQW�FDVH $SSHOOHHV

��'HIHQGDQWV�%UD]LO��HW�DO��FODLP�IRU�UHPRYDO�LV�VR�ZHDN�LW�LV�XQUHDVRQDEOH�

��� ³1R�FDVH��KRZHYHU��PD\�EH�UHPRYHG�IURP�VWDWH�WR IHGHUDO�FRXUW�EDVHG�RQ�GLYHUVLW\�RI

FLWL]HQVKLS��PRUH�WKDQ���\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ����6HH� &DWHUSLOODU�,QF��Y�

/HZLV� ����8�6����������������

³:KHQ�D�SODLQWLII�ILOHV�LQ�VWDWH�FRXUW�D�FLYLO�DFWLRQ�RYHU�ZKLFK�WKH�IHGHUDO

GLVWULFW�FRXUWV�ZRXOG�KDYH�RULJLQDO�MXULVGLFWLRQ�EDVHG�RQ�GLYHUVLW\�RI

FLWL]HQVKLS��WKH�GHIHQGDQW�RU�GHIHQGDQWV�PD\�UHPRYH�WKH�DFWLRQ�WR�IHGHUDO

FRXUW�����8��6��&���������D���SURYLGHG�WKDW�QR�GHIHQGDQW��LV�D�FLWL]HQ�RI�WKH

6WDWH�LQ�ZKLFK�VXFK�DFWLRQ�LV�EURXJKW����������E�� ,Q�D��FDVH�QRW�RULJLQDOO\

UHPRYDEOH��D�GHIHQGDQW�ZKR�UHFHLYHV�D�SOHDGLQJ�RU�RWKHU�SDSHU�LQGLFDWLQJ

WKH�SRVW�FRPPHQFHPHQW�VDWLVIDFWLRQ�RI�IHGHUDO�MXULVGLFWLRQDO

UHTXLUHPHQWV²IRU�H[DPSOH��E\�UHDVRQ�RI�WKH�GLVPLVVDO�RI�D�QRQGLYHUVH

SDUW\²PD\�UHPRYH�WKH�FDVH�WR�IHGHUDO�FRXUW�ZLWKLQ����GD\V�RI�UHFHLYLQJ

VXFK�LQIRUPDWLRQ���������E�� 1R�FDVH��KRZHYHU��PD\ EH�UHPRYHG�IURP
VWDWH�WR�IHGHUDO�FRXUW�EDVHG�RQ�GLYHUVLW\�RI�FLWL]HQVKLS��PRUH�WKDQ��
\HDU�DIWHU�FRPPHQFHPHQW�RI�WKH�DFWLRQ�´���HPSKDVLV DGGHG�

��



��� 7KH�'LVWULFW�&RXUW GLG�QRW LVVXH�D�WROOLQJ�RU H[WHQVLRQ�25'(5�RI�WKH�WKLUW\�GD\

�����OLPLW�GHOLQHDWHG�LQ����8��6��&���������E��LQ�WKLV�DFWLRQ���$SSHOOHHV�ZHUH�UHTXLUHG�WR

ILOH�LWV�SHWLWLRQ�IRU�UHPRYDO�RQ�RU�EHIRUH )ULGD\� 2FWREHU��������� ��$SSHOOHHV�ZHUH

VHUYHG�WKH�FRPSODLQW�DQG�VXPPRQV�RQ�6HSWHPEHU������������,W�LV�DOVR�XQGLVSXWHG�WKDW

$SSHOOHHV�%UD]LO��HW�DO��GLG�QRW�ILOH�LWV�SHWLWLRQ�IRU�UHPRYDO�XQWLO�-XQH�����������������GD\V

WRR�ODWH��

��� ,Q�DGGLWLRQ��WKH�$SSHOOHHV�%UD]LO��HW�DO� GLG QRW�VKRZ�FDXVH ZK\�WKH\�IDLOHG�WR

FRPSO\�ZLWK )HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����F�� ZKLFK�GLFWDWHV�WKDW��LI�WKH
GHIHQGDQWV�LQ�D�UHPRYHG�DFWLRQ GLG�QRW�UHVSRQG�WR WKH�SODLQWLII
V�FRPSODLQW�SULRU�WR

UHPRYDO��WKH�GHIHQGDQWV PXVW�DQVZHU�WKH�SODLQWLII
V FRPSODLQW ZLWKLQ�WKH�ORQJHVW�RI�WKUHH

WLPH�SHULRGV����������GD\V�DIWHU�UHFHLYLQJ²WKURXJK�VHUYLFH�RU�RWKHUZLVH²D�FRS\�RI�WKH

LQLWLDO�SOHDGLQJ�VWDWLQJ�WKH�FODLP�IRU�UHOLHI�����������GD\V�DIWHU�EHLQJ�VHUYHG�ZLWK�WKH

VXPPRQV�IRU�DQ�LQLWLDO�SOHDGLQJ�RQ�ILOH�DW�WKH�WLPH�RI�VHUYLFH���RU��������GD\V�DIWHU�WKH

QRWLFH�RI�UHPRYDO�LV�ILOHG�� 8QGHU�WKDW�UXOH��WKH GHIHQGDQWV�KDG�XQWLO -XO\�������� WR
DQVZHU�WKH�SODLQWLII
V�FRPSODLQW��ZKLFK�ZRXOG�KDYH�EHHQ�VHYHQ�����GD\V�DIWHU�WKH
QRWLFH�RI�UHPRYDO�ZDV�ILOHG� $SSHOODQW�/DPEURV�UHTXHVWV WKLV�&RXUW�WR�LQFRUSRUDWH

,VVXH�7ZR�����RI�WKLV�DSSHDO�³:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�IDLOLQJ�WR�25'(5

$SSHOOHHV�WR�VKRZ�FDXVH�ZK\�WKLV�FDVH�VKRXOG�QRW�EH�UHPDQGHG�IRU�IDLOXUH�WR�ILOH�D

WLPHO\�1RWLFH�RI�5HPRYDO�«�´�ZLWKLQ�WKLV�LVVXH����HPSKDVLV�DGGHG���,Q�DGGLWLRQ�

$SSHOOHH¶V�%UD]LO�HW�DO�GHIHQVHV�DQG�REMHFWLRQ�WR�WKLV�DFWLRQ�DUH�QRW�YDOLG�

��� -8/<��������� $SSHOOHHV�%UD]LO��HW�DO��ILOHG D�0RWLRQ�WR�6HW�$VLGH�WKH�6XSHULRU

&RXUW¶V�(QWU\�RI�D�'HIDXOW�DQG�2SSRVLWLRQ�WR $SSHOODQW /DPEURV¶�0RWLRQ�IRU�(QWU\�RI�D

'HIDXOW�-XGJPHQW���7KLV�ILOLQJ�ZDV�RQH�����GD\�$)7(5�WKH�-XO\���������GHDGOLQH�WR

FRPSO\�ZLWK )HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����F�� 6HH��3DUDJUDSK����DERYH�

��



$SSHOOHHV�DSSHDU�WR�EH�SOD\LQJ�³KRW�DQG�ORRVH´�ZLWK�WKH�'LVWULFW�&RXUW� $SSHOOHH¶V
0RWLRQV�ILOHG�RQ�-XO\���������DQG�DOO�RWKHU�IXUWKHU�PRWLRQV�DUH�XQWLPHO\�DQG�YRLG�

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�JUDQW KLV�0RWLRQ�WR�5HPDQG�WKLV�DFWLRQ

WR�WKH��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��WKDW�ZDV�GHQLHG�RQ

1RYHPEHU���������

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�GHQ\ DQG�RU�RYHUWXUQ�WKH�'LVWULFW�&RXUWV

1RYHPEHU����������³0(025$1'80�23,1,21�$1'�25'(5´�WKDW '(1,(' $SSHOODQW

/DPEURV¶ PRWLRQ�IRU�UHPDQG�DQG�*5$17(' $SSHOOHHV %UD]LO��HW�DO PRWLRQ

WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V�HQWU\�RI�GHIDXOW� 6HH� ([KLELW�*���$OVR�VHH�

/D]DUXV�Y��.$5,=$'��//&� &DVH�1R�������FY������5&/ �'�'�&��)HE�����������

�³%HFDXVH�WKH�&RXUW PXVW�VHWWOH WKH�SDUWLHV
�GLVSXWH DERXW�WKH�SURSULHW\�RI�:LOPLQJWRQ
V

UHPRYDO�EHIRUH�LW�PD\�FRQWHPSODWH�RWKHU�UHOLHI��WKH�&RXUW�WXUQV�WR�/D]DUXV
V�PRWLRQ�WR

UHPDQG����HPSKDVLV�DGGHG��-XGJH�/DPEHUWK�GHQLHG�DV�PRRW�DOO�UHTXHVWV�E\�GHIHQGDQWV�

VLQFH�WKH�FDVH�ZDV�LPSURSHUO\�UHPRYHG�DQG�JUDQWHG�/D]DUXV¶V�PRWLRQ�WR�UHPDQG�

��



,668(��7:2������

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�IDLOLQJ�WR�25'(5�$SSHOOHHV
WR�³6+2:�&$86(´�ZK\�WKLV�FDVH VKRXOG�QRW�EH�UHPDQGHG IRU
IDLOXUH�WR�ILOH�D�WLPHO\�³1RWLFH�RI�5HPRYDO´��ZKHQ�WKH�&RXUW
VKRXOG�RI�FOHDUO\�XQGHUVWRRG��WKDW�UHPRYDO�WR�IHGHUDO�FRXUW�ZDV
LQDSSURSULDWHO\�LQYRNHG�XQGHU�WKH�FLUFXPVWDQFHV�SUHVHQWHG�LQ
WKLV�FDVH�DQG�$SSHOOHHV�%UD]LO�HW�DO��RZQ�FRXUW¶V��GRFNHW�VKHHWV
SURYLQJ�VHUYLFH�RI�FRPSODLQW�DQG�VXPPRQV�RQ�6HSWHPEHU����
����"��6L[�KXQGUHG�DQG�ILIW\�WZR�������GD\V�WRR�ODWH������8�6�&�
�����E�������$SSHOODQW�/DPEURV�ZDV 35(-8',&(' ZLWKRXW WKH
³6+2:�&$86(´�25'(5�DQG�UHVSRQVH�H[SODLQLQJ�ZK\
$SSHOOHHV¶�QRWLFH�RI�UHPRYDO�LV�WLPHO\�DQG�WKH�&RXUW�PXVW
HQIRUFH����8�6�&�������E��VWULFWO\�VR�WKDW�WKLV�SUR�VH�$SSHOODQW
PD\�SURFHHG�ZLWK�WKLV�DFWLRQ�LQ�KLV�FKRVHQ�IRUXP����7KH�³VWURQJ
SUHVXPSWLRQ´�DJDLQVW��UHPRYDO�SODFHV�WKH�EXUGHQ�RI
HVWDEOLVKLQJ�WKDW�UHPRYDO�LV�DSSURSULDWH�RQ�WKH�$SSHOOHHV�

-XULVGLFWLRQ���6WDQGDUG�RI�5HYLHZ� 7KLV�&RXUW�KDV MXULVGLFWLRQ�XQGHU����8�6�&�

�������5HYLHZ�RI�WKH�GLVWULFW�FRXUW¶V�OHJDO�FRQFOXVLRQV�UHJDUGLQJ�GHQLDO�RI�D�PRWLRQ�WR

UHPDQG�LV�GH�QRYR���6HH� &DSLWRO�+LOO�*URXS�Y��3LOOVEXU\� :LQWKURS��6KDZ��3LWWPDQ��//&�

����)��G���������������'�&�&LU������� 7KH�HUURU�E\ WKH�'LVWULFW�&RXUW�DIIHFWHG�WKH

RXWFRPH�RI�WKLV�DFWLRQ��WKXV SUHMXGLFLDO WR $SSHOODQW /DPEURV���$SSHOODQW�/DPEURV

EHOLHYHV�WKH�VWDQGDUG�RI�SUHMXGLFH�PRVW�DSSURSULDWH�LV�WKDW�WKHUH�PXVW�EH�D�KLJK

��



SUREDELOLW\���EH\RQG�D�UHDVRQDEOH�GRXEW��WKDW�WKH�HUURU�UHVXOWHG�LQ�SUHMXGLFH�WR�WKH

DSSHOODQW�

)$&76�

�� $SSHOODQW�/DPEURV�LQFRUSRUDWHV�DQG�UHVWDWHV�WKH ³6WDWHPHQW�RI�WKH�&DVH´��³)DFWV

RI�WKH�&DVH´�DQG�³,668(�21(�����ZLWKLQ�WKLV�DSSHDO�LVVXH�

�� 6HSWHPEHU���������� $SSHOOHHV����'HIHQGDQWV�UHFHLYHG D�FRS\�RI�3ODLQWLII¶V

FRPSODLQW�DQG�VXPPRQV LQ�WKLV�DFWLRQ��DFFRUGLQJ�WR WKH�FXUUHQW %UD]LOLDQ�FRXUW

GRFNHW�VKHHWV�WKDW�DUH�DWWDFKHG� 7ZR�����GRFNHW�VKHHWV DUH�DWWDFKHG��RQH�YHULI\LQJ

SURFHVV�RQ�WKH�6WDWH�RI�5LR�GH�-DQHLUR�� /HWWHU�5RJDWRU\ ����� DQG�RQH�YHULI\LQJ

SURFHVV�RQ�WKH�)HGHUDO�*RYHUQPHQW�RI�%UD]LO�� /HWWHU 5RJDWRU\����������6HH� (;+,%,7

$� �1RYHPEHU����������/HWWHU�IURP�&HOHVWH�,QJDOOV� 'LUHFWRU�RI�2SHUDWLRQV��&URZH

)RUHLJQ�6HUYLFHV�WR�WKH�+RQRUDEOH�)ORUHQFH�<��3DQ��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI

&ROXPELD��&LYLO�'LYLVLRQ��³DWWDFKHG�LV�D�FRS\�RI�WKH�%UD]LOLDQ�FRXUW�GRFNHW�UHSRUWV�IRU

HDFK�VHUYLFH´��

$OVR�VHH���(;+,%,7��)� �3OHDVH�QRWH� $SSHOODQW�/DPEURV KDV�LQFOXGHG�WKH�$SULO����

�������GRFXPHQW�IURP�6WDWH�3URVHFXWRU�0DUFHOR�0HOOR�0DUWLQV��6WDWH�RI�5LR�GH�-DQHLUR�

%UD]LO��VWDWLQJ�³7KH�OHWWHU�VHUYLQJ 352&(66 RQ�WKH )HGHUDO�*RYHUQPHQW�LV�QXPEHU

�������DQG�WKDW�RI�WKH�6WDWH�LV�QXPEHU�������´����'RFNHW 6KHHW�1XPEHUV��HPSKDVLV

DGGHG�

��



�� -XQH���������� $SSHOOHHV���'HIHQGDQW�%UD]LO��HW��DO����PDGH�WKHLU ILUVW

DSSHDUDQFH LQ�WKLV�DFWLRQ�DQG�ILOHG�D ³1RWLFH�RI�5HPRYDO´ LQ�WKLV�DFWLRQ�ZLWKLQ�WKH

6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ DQG�WKH 8QLWHG�6WDWHV

'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD�

�� -XO\��������� $SSHOODQW�/DPEURV�PDLOHG�YLD 8�6��&HUWLILHG�0DLO�WR�WKH�&OHUN�RI

WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD�KLV�³027,21�72�5(0$1'�7+,6

$&7,21�%$&.�72�7+(�683(5,25�&2857�2)�7+(�',675,&7�2)�&2/80%,$��6HH�

���86&������F��������E�´��������8�6��&RGH������F��VWDWHV�

³�F� $�PRWLRQ�WR�UHPDQG�WKH�FDVH�RQ�WKH�EDVLV�RI DQ\�GHIHFW
RWKHU�WKDQ�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ PXVW EH�PDGH�ZLWKLQ
���GD\V�DIWHU�WKH�ILOLQJ�RI�WKH�QRWLFH�RI�UHPRYDO XQGHU�VHFWLRQ
�����D��´ �HPSKDVLV�DGGHG�

3OHDVH�QRWH���³ $�PRWLRQ�WR�UHPDQG�WKH�FDVH�RQ�WKH EDVLV�RI�DQ\�GHIHFW

RWKHU�WKDQ�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ�́

�� 129(0%(5������������³0(025$1'80�23,1,21�$1'�25'(5´

E\�WKH�+RQRUDEOH�7DQ\D�6��&KXWNDQ��8�6��'LVWULFW�-XGJH��8�6��'LVWULFW�&RXUW

IRU�WKH�'LVWULFW�RI�&ROXPELD� UHVSRQVH WR�$SSHOODQW /DPEURV¶�³027,21�72

5(0$1'´���+RQRUDEOH�-XGJH�&KXWNDQ�VWDWHG��³3ODLQWLII KDV�LGHQWLILHG�QR

SODXVLEOH�GHIHFW�WR�VXSSRUW�UHPDQGLQJ�WKH�FDVH�´ 7KH�&RXUW�DOVR

25'(5('�WKDW $SSHOODQW�/DPEURV¶�³027,21�)25�5(0$1'´ LV�GHQLHG�DQG

��



$SSHOOHHV�%UD]LO��HW�DO��³027,21�72�9$&$7(�7+(�683(5,25�&2857¶6�(175<�2)

'()$8/7´�EH�JUDQWHG� 6HH��(;+,%,7��*�

',6&866,21���/(*$/�&$6(6�72�6833257�,668(�7:2������

�� 7KH�JRYHUQLQJ�SURYLVLRQ�IRU�WKLV�LVVXH�LV ���8�6�&� �������E���ZKLFK�VSHFLILHV��LQ

UHOHYDQW�SDUW��WKDW�WKH�UHPRYDO�QRWLFH�³VKDOO�EH�ILOHG�ZLWKLQ�WKLUW\������GD\V�DIWHU�WKH

UHFHLSW�E\�WKH�GHIHQGDQW��WKURXJK�VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH�>FRPSODLQW@�´

6HH��0XUSK\�%URWKHUV������8�6���������������,Q�DGGLWLRQ��ZKHQ�IHGHUDO�MXULVGLFWLRQ�LV

EDVHG�RQ�GLYHUVLW\�MXULVGLFWLRQ��WKH�FDVH�JHQHUDOO\�PXVW�EH�UHPRYHG�ZLWKLQ����\HDU�DIWHU

FRPPHQFHPHQW�RI�WKH�DFWLRQ����������F��������6HH��+RPH�'HSRW�8�6�$�������6��&W�

������������������

�� $SSHOODQW�/DPEURV¶�-XO\���������³027,21�72�5(0$1'´ WR�WKH�GLVWULFW�FRXUW

VSHFLILFDOO\�UDLVHG YLRODWLRQV�RI����8�6�&�������F� DQG������E����QRWLFH�RI�UHPRYDO�VKDOO

EH�ILOHG�ZLWKLQ����GD\V�DIWHU�GHIHQGDQWV�UHFHLYH�DQ�LQLWLDO�SOHDGLQJ���FRPSODLQW�DQG

VXPPRQV���6HH�����8�6�&�������E����,Q�DGGLWLRQ��$SSHOODQW�DGYLVHG�WKH�GLVWULFW�FRXUW�WKDW

-XGJH�3DQ¶V�25'(5�RQ�$SULO���������DQG�0D\��������� JUDQWHG�$SSHOODQW�/DPEURV¶

³027,21�5(48(67,1*�(175<�2)�'()$8/7´� 6HH��/2&.+$57 YV��&$'(�����

$��G�����'LVWULFW�RI&ROXPELD�&RXUW�RI�$SSHDOV��0DUFK����������³HQWU\�RI�GHIDXOW

µRSHUDWHV�DV�DQ�DGPLVVLRQ�E\�WKH�GHIDXOWLQJ�SDUW\�WKDW�WKHUH�DUH QR�LVVXHV�RI�OLDELOLW\��EXW

OHDYHV�WKH�LVVXH�RI�GDPDJHV�XQUHVROYHG�XQWLO�HQWU\�RI�MXGJPHQW¶´���3ODLQWLII�/DPEURV�KDV

QR�IXUWKHU�REOLJDWLRQ�WR�SURYH�/LDELOLW\���3OHDVH�QRWH�WKDW�WKH�IROORZLQJ�H[KLELWV�ZHUH

��



DWWDFKHG�WR��$SSHOODQW�/DPEURV¶�-XO\���������³027,21�72�5(0$1'´������1RYHPEHU���

������DQG�����-DQXDU\�����������OHWWHUV�IURP�&URZH�)RUHLJQ�6HUYLFH��&HOHVWH�,QJDOOV�

'LUHFWRU�RI�2SHUDWLRQ�WR�-XGJH�3DQ��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��DV�WR

SURFHVV�IROORZHG�LQ�VHUYLQJ��$SSHOOHHV�%UD]LO��HW�DO�� 6HH��(;+,%,7��(�����3/($6(

127(� 7KH�-DQXDU\�����������OHWWHUV�IURP�&URZH�)RUHLJQ 6HUYLFH��&HOHVWH�,QJDOOV�

'LUHFWRU�RI�2SHUDWLRQ�WR�-XGJH�3DQ FOHDUO\�RXWOLQHG $SSHOOHHV�%UD]LO��HW�DO��UHFHLSW�RI

VHUYLFH�RI�WKH�FRPSODLQW�DQG�VXPPRQV�LQ�WKLV�DFWLRQ�DQG�WKH�WZHOYH������SOXV�PRQWKV

FRXUW�SURFHVV�RI�UHYLHZ�E\�$SSHOOHHV���7KH�WKRXVDQGV�RI�SDJHV�UHWXUQHG�E\�$SSHOOHHV

ZHUH�LQ�3RUWXJXHVH� $SSHOOHHV FKRVH�QRW WR�VXEPLW WKH�GRFXPHQWV�WR�WKH�6XSHULRU

&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD�LQ�(QJOLVK�RU�UHWDLQ�DQ�DWWRUQH\ WR�ILOH�WKH

GRFXPHQWV�WKDW�ZHUH�PDLOHG�WR�&URZH�)RUHLJQ�6HUYLFHV� WKXV�$SSHOOHHV�ZDLYHG

LPPXQLW\ PHUHO\�E\�IDLOLQJ�WR�WLPHO\�UDLVH�DQ�LPPXQLW\ GHIHQVH�LQ�WKH�FRXUVH�RI�WKH

OHJDO�SURFHHGLQJV� 6HH� 3KRHQL[�&RQVXOWLQJ��,QF� Y��5HSXEOLF�RI�$QJROD������)��G�������

�'�&�&LU������� �UXOLQJ�WKDW�UHTXLUHPHQW�RI�DVVHUWLQJ LPPXQLW\�QR�ODWHU�WKDQ�ILOLQJ�RI

UHVSRQVLYH�SOHDGLQJ�³KROGV�HYHQ�WKRXJK�)6,$�LPPXQLW\�LV�MXULVGLFWLRQDO�EHFDXVH�IDLOXUH

WR�DVVHUW�WKH�LPPXQLW\�DIWHU�FRQVFLRXVO\�GHFLGLQJ�WR�SDUWLFLSDWH�LQ�WKH�OLWLJDWLRQ PD\

FRQVWLWXWH�DQ�LPSOLHG�ZDLYHU�RI�LPPXQLW\´�� �HPSKDVLV DGGHG�

�� ,Q 3DWWHUVRQ�Y��+$16(6� &LYLO�$FWLRQ�1R�������� �%$+���'LVW��&RXUW��'LVW��RI

&ROXPELD������� %(5</�$��+2:(//��&KLHI�'LVWULFW -XGJH��VWDWHG���³7KXV��EDVHG�RQ�WKH

VXSSOHPHQW�WR�WKH�QRWLFH�RI�UHPRYDO��FRQWDLQLQJ�WKH�GRFXPHQWV�IURP�WKH�6XSHULRU�&RXUW

��



UHFRUG��WKH�GHIHQGDQWV�DSSHDUHG�WR�KDYH�XQWLO�)HEUXDU\���������WR�ILOH�WKH�QRWLFH�RI

UHPRYDO�LQ�WKLV�&RXUW��PDNLQJ�WKH�)HEUXDU\����������QRWLFH�RI�UHPRYDO�XQWLPHO\�´

�� 7KH�'LVWULFW�&RXUW GLG�QRW LVVXH�D�WROOLQJ�RU�H[WHQVLRQ 25'(5�RI�WKH�WKLUW\�GD\

�����OLPLW�GHOLQHDWHG�LQ����8��6��&���������E��LQ�WKLV�DFWLRQ���)HGHUDO�5XOH�RI�&LYLO

3URFHGXUH���E��JRYHUQV�H[WHQVLRQV�RI�WLPH�IRU�YDULRXV�ILOLQJV�ZLWK�WKH�WULDO�FRXUW���6HH�

6PLWK�Y��'LVWULFW�RI�&ROXPELD������)���G��������� �'�&�&LU�������³+HUH��WKH�'LVWULFW

FRQFHGHV�WKDW�LW QHYHU�PRYHG�IRU�DQ�H[WHQVLRQ�RI�WKH GHDGOLQH��,Q�WKH�DEVHQFH�RI�DQ\

PRWLRQ�IRU�DQ�H[WHQVLRQ� WKH�WULDO�FRXUW�KDG�QR�EDVLV RQ�ZKLFK�WR�H[HUFLVH�LWV�GLVFUHWLRQ�

6HH�/XMDQ� ����8�6��DW����������6�&W��������VWDWLQJ WKDW��DQ\ SRVW GHDGOLQH�H[WHQVLRQ

PXVW�EH�CXSRQ�PRWLRQ�PDGH
����8QGHU�WKHVH�FLUFXPVWDQFHV��WKHQ��ZH�DUH�FRPSHOOHG�WR

FRQFOXGH�WKDW�WKH GLVWULFW�FRXUW�DEXVHG�LWV�GLVFUHWLRQ LQ�HQWHUWDLQLQJ�WKH�ODWH�PRWLRQ�IRU

VXPPDU\�MXGJPHQW�RQ�6PLWK
V�GLVDELOLW\�GLVFULPLQDWLRQ�FODLP�´��HPSKDVLV�DGGHG�

��� 7KLV�&RXUW�VWDWHG��³$V�WR�WKH VSHFLILF�SURFHGXUH WR�IROORZ��ZH�DUH�VDWLVILHG�WKDW

LVVXDQFH�RI�DQ RUGHU�WR�VKRZ�FDXVH LV�WKH�PRVW�DSSURSULDWH VWHS�SULRU�WR VXD�VSRQWH

WUDQVIHU��7KLV�SURFHGXUH�ZLOO�SURYLGH�WKH�KDEHDV�SHWLWLRQHU�ZLWK�ERWK�QRWLFH�RI�WKH�'LVWULFW

&RXUW
V�DQWLFLSDWHG�DFWLRQ�DQG�DQ�RSSRUWXQLW\�WR�VHW�IRUWK�UHDVRQV�ZK\�WKH�FDVH�FDQ��DQG

VKRXOG��SURSHUO\�EH�KHDUG�LQ�WKLV�MXULVGLFWLRQ� 6HH� &KDWPDQ�%H\�Y��7KRUQEXUJK������)�

�G�����������&RXUW�RI�$SSHDOV��'LVW��RI�&ROXPELD�&LUFXLW������

&21&/86,21�$1'�5(/,()�5(48(67('�)25 ,668(��7:2������

��



��� $SSHOOHHV���'HIHQGDQWV�%UD]LO��HW�DO��ODFNHG�DQ�REMHFWLYHO\�UHDVRQDEOH�EDVLV�WR

VHHN�UHPRYDO����7KH�HUURU�E\�WKH�'LVWULFW�&RXUW�DIIHFWHG�WKH�RXWFRPH�RI�WKLV�DFWLRQ��WKXV

SUHMXGLFLDO WR $SSHOODQW�/DPEURV����7KH�GLVWULFW�FRXUW ','�127 LVVXH�DQ RUGHU�WR�VKRZ

FDXVH WR�$SSHOOHHV�ZK\ UHPRYDO�QRWLFH ZDV�QRW ILOHG ZLWKLQ�WKLUW\������GD\V�DIWHU�WKH

UHFHLSW�E\�WKH�$SSHOOHHV��WKURXJK�VHUYLFH�RU�RWKHUZLVH��RI�D�FRS\�RI�WKH�FRPSODLQW�DQG

VXPPRQV����6HH��0XUSK\�%URWKHUV������8�6�������������

��� 7KLV�&RXUW�KDV�GLVFUHWLRQ�RYHU�ZKHWKHU�WR�DOORZ UHPRYDO�DIWHU�WKH����GD\�WLPH

OLPLW�IRU�UHPRYDO�UHTXHVWV�VHW�IRUWK�LQ����86&������E����)DFWRUV�RWKHU�FRXUWV�KDYH

FRQVLGHUHG�LQ�WKDW�UHJDUG��DSSO\LQJ�D�VLPSOH�³FDXVH VKRZQ´�VWDQGDUG��LQFOXGH�

$� WKH�GDQJHU�RI�SUHMXGLFH�WR�WKH�QRQPRYLQJ�SDUW\�
%� WKH�OHQJWK�RI�D�GHOD\�DQG�LWV�SRWHQWLDO�LPSDFW RQ�WKH�FRXUW�
&� WKH�UHDVRQ�IRU�D��GHOD\�
'� ZKHWKHU�WKH�PRYDQW�DFWHG�LQ�JRRG�IDLWK�
(� WKH�SXUSRVH�RI�WKH�UHPRYDO�VWDWXH��DQG
)� WKH�H[WHQW�RI�FRQFXUUHQW�SURFHHGLQJV�LQ�VWDWH FRXUW�

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�JUDQW KLV�0RWLRQ�WR�5HPDQG�WKLV�DFWLRQ

WR�WKH��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��WKDW�ZDV�GHQLHG�RQ

1RYHPEHU������������$OVR��LQFRUSRUDWLQJ�DQG�UHVWDWLQJ�3DUDJUDSK�����3DJH����RI�,VVXH

2QH�����RI�WKLV�EULHI�

��



,668(�7+5((�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW
DO��PRWLRQ�WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V HQWU\�RI GHIDXOW���7KH
'LVWULFW�&RXUW�HUUHG�LQ�GHWHUPLQLQJ�ZKHWKHU�WR�UHPDQG��WKH
GLVWULFW�FRXUW�VKRXOG�FRQVWUXH�WKH�UHPRYDO�VWDWXWH�VWULFWO\
DJDLQVW�UHPRYDO�DQG�LQ�IDYRU�RI�UHPDQG�DQG�JLYH�ZHLJKW�WR�WKH
H[WHQW�WR�ZKLFK�WKH�DFWLRQ�KDG�SURJUHVVHG�EHIRUH�WKH�6XSHULRU
&RXUW���6HH� 6KDPURFN�2LO�	�*DV�&RUS� Y� 6KHHWV� ����8��6������
��������������� $SSHOOHH
V��SHWLWLRQ�IRU�UHPRYDO ZDV
LPSURYLGHQWO\�ILOHG�DQG�WKH�'LVWULFW�FRXUW�HUUHG�LQ�JUDQWLQJ
$SSHOOHH
V��PRWLRQ�WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V�HQWU\�RI
GHIDXOW�

-XULVGLFWLRQ���6WDQGDUG�RI�5HYLHZ� 7KLV�&RXUW�KDV MXULVGLFWLRQ�XQGHU����8�6�&�

�������5HYLHZ�RI�WKH�GLVWULFW�FRXUW¶V�OHJDO�FRQFOXVLRQV�UHJDUGLQJ�GHQLDO�RI�D�PRWLRQ�WR

UHPDQG�LV�GH�QRYR���6HH� &DSLWRO�+LOO�*URXS�Y��3LOOVEXU\� :LQWKURS��6KDZ��3LWWPDQ��//&�

����)��G���������������'�&�&LU�������

)$&76�

�� $SSHOODQW�/DPEURV LQFRUSRUDWHV�DQG�UHVWDWHV WKH ³6WDWHPHQW�RI�WKH�&DVH´��³)DFWV

RI�WKH�&DVH´��³,668(�21(����´�DQG�³,668(�7:2����´�ZLWKLQ�WKLV�DSSHDO�LVVXH�

��



�� -8/<��������� $SSHOODQW�/DPEURV¶�-XO\���������³027,21�72�5(0$1'´ WR�WKH

GLVWULFW�FRXUW VSHFLILFDOO\�UDLVHG YLRODWLRQV�RI��� 8�6�&�������F��DQG������E����QRWLFH�RI

UHPRYDO�VKDOO�EH�ILOHG�ZLWKLQ����GD\V�DIWHU�GHIHQGDQWV�UHFHLYH�DQ�LQLWLDO�SOHDGLQJ��

FRPSODLQW�DQG�VXPPRQV���6HH�����8�6�&�������E����,Q�DGGLWLRQ��$SSHOODQW�DGYLVHG�WKH

GLVWULFW�FRXUW�WKDW�-XGJH�3DQ¶V�25'(5�RQ�$SULO���������DQG�0D\��������� JUDQWHG

$SSHOODQW�/DPEURV¶�³027,21�5(48(67,1*�(175<�2)�'()$8/7´� 6HH�

/2&.+$57�YV��&$'(������$��G�����'LVWULFW�RI&ROXPELD�&RXUW�RI�$SSHDOV��0DUFK���

������³HQWU\�RI�GHIDXOW�µRSHUDWHV�DV�DQ�DGPLVVLRQ E\�WKH�GHIDXOWLQJ�SDUW\�WKDW�WKHUH�DUH

QR�LVVXHV�RI�OLDELOLW\��EXW�OHDYHV�WKH�LVVXH�RI�GDPDJHV XQUHVROYHG�XQWLO�HQWU\�RI

MXGJPHQW¶´���$SSHOODQW�/DPEURV�KDV�QR�IXUWKHU�REOLJDWLRQ�WR�SURYH�/LDELOLW\���3OHDVH�QRWH

WKDW�WKH�IROORZLQJ�H[KLELWV�ZHUH�DWWDFKHG�WR��$SSHOODQW�/DPEURV¶�-XO\���������³027,21

72�5(0$1'´������1RYHPEHU����������DQG�����-DQXDU\�����������OHWWHUV�IURP�&URZH

)RUHLJQ�6HUYLFH��&HOHVWH�,QJDOOV��'LUHFWRU�RI�2SHUDWLRQ�WR�-XGJH�3DQ��6XSHULRU�&RXUW�RI

WKH�'LVWULFW�RI�&ROXPELD��DV�WR�SURFHVV�IROORZHG�LQ�VHUYLQJ��$SSHOOHHV�%UD]LO��HW�DO�� 6HH�

(;+,%,7��(�

�� 129(0%(5������������³0(025$1'80�23,1,21�$1'�25'(5´ E\�WKH

+RQRUDEOH�7DQ\D�6��&KXWNDQ��8�6��'LVWULFW�-XGJH��8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI

&ROXPELD� UHVSRQVH WR�$SSHOODQW�/DPEURV¶�³027,21�72 5(0$1'´���+RQRUDEOH�-XGJH

&KXWNDQ�VWDWHG��³3ODLQWLII�KDV�LGHQWLILHG�QR�SODXVLEOH GHIHFW�WR�VXSSRUW�UHPDQGLQJ�WKH

FDVH�´��7KH�&RXUW�DOVR�25'(5('�WKDW�$SSHOODQW�/DPEURV¶ ³027,21�)25�5(0$1'´�LV

GHQLHG�DQG��$SSHOOHHV�%UD]LO��HW�DO� ³027,21�72�9$&$7( 7+(�683(5,25�&2857¶6

(175<�2)�'()$8/7´�EH�JUDQWHG� 6HH��(;+,%,7��*�

��



&21&/86,21�$1'�5(/,()�5(48(67('�)25 ,668(�7+5((�����

�� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�GHQ\�DQG�RU YRLG��WKH�'LVWULFW�&RXUWV

1RYHPEHU����������³0(025$1'80�23,1,21�$1'�25'(5´�WKDW '(1,(' $SSHOODQW

/DPEURV¶ PRWLRQ�IRU�UHPDQG�DQG�*5$17(' $SSHOOHHV %UD]LO��HW�DO PRWLRQ

WR�YDFDWH�WKH�6XSHULRU�&RXUW¶V�HQWU\�RI�GHIDXOW� 6HH� ([KLELW�*���$OVR�VHH�

/D]DUXV�Y��.$5,=$'��//&� &DVH�1R�������FY������5&/ �'�'�&��)HE�����������

�³%HFDXVH�WKH�&RXUW PXVW�VHWWOH WKH�SDUWLHV
�GLVSXWH DERXW�WKH�SURSULHW\�RI�:LOPLQJWRQ
V

UHPRYDO EHIRUH�LW�PD\�FRQWHPSODWH�RWKHU�UHOLHI��WKH &RXUW�WXUQV�WR�/D]DUXV
V�PRWLRQ�WR

UHPDQG����HPSKDVLV�DGGHG��-XGJH�/DPEHUWK�GHQLHG�DV�PRRW�DOO�UHTXHVWV�E\

GHIHQGDQWV��VLQFH�WKH�FDVH�ZDV�LPSURSHUO\�UHPRYHG�DQG�JUDQWHG�/D]DUXV¶V�PRWLRQ�WR

UHPDQG��HPSKDVLV�DGGHG��

�� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�JUDQW KLV�0RWLRQ�WR�5HPDQG�WKLV

DFWLRQ�WR�WKH��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��WKDW�ZDV�GHQLHG

RQ�1RYHPEHU���������

��



,668(�)285�����

:KHWKHU�WKH�'LVWULFW�&RXUW�HUUHG�LQ�JUDQWLQJ�$SSHOOHHV�%UD]LO��HW
DO��0RWLRQ�WR�'LVPLVV�WKLV�DFWLRQ�IRU�:DQW�RI�-XULVGLFWLRQ���DV�WKH
³&RPPHUFLDO�$FWLYLW\�([FHSWLRQ´�RI�WKH�)RUHLJQ�6RYHUHLJQ
,PPXQLWLHV�$FW���)6,$� ZDV�QRW FRQVLGHUHG�DV�WR 'LVWULFW RI
&ROXPELD�&RQVXPHU�3URWHFWLRQ�$FW��³'&&33$´��FRGLILHG�XQGHU
'�&��&RGH���������HW�VHT�����$OVR��$SSHOOHH
V��SHWLWLRQ IRU�UHPRYDO
ZDV�LPSURYLGHQWO\�ILOHG���7KH�³$FW�RI�6WDWH�'RFWULQH´ GRHV�QRW
SUHFOXGH�WKLV�DFWLRQ�ZKHQ�WKH�DFW�LQ�TXHVWLRQ�FRQFHUQV�D�WKLQJ
RU�LQWHUHVW�ORFDWHG�EH\RQG�WKH�FRQILQHV�RI�WKH�IRUHLJQ�VWDWH¶V
WHUULWRU\��DV�WKH�GHWHUPLQLQJ�IDFWRU�LV�ZKHUH�WKH DFW�FRPHV�WR
IUXLWLRQ���$SSHOODQW�/DPEURV
�H[WUDGLWLRQ���ERWK�EHIRUH DQG�DIWHU��
RFFXUUHG�ZLWKLQ�WKH�'LVWULFW�RI�&ROXPELD��0LQQHVRWD�DQG�%UD]LO�
+RZHYHU��WKH�DFWXDO�DFW�RI�$SSHOOHHV�YDFDWLQJ�FRXQWV�ZLWKLQ
$SSHOODQW�/DPEURV�FULPLQDO�LQGLFWPHQW�KDG�WKHLU�VLWXV�LQ
0LQQHVRWD��WKXV�IUXLWLRQ�ZDV�QRW�FRPSOHWHG�LQ�%UD]LO����3OHDVH
QRWH� 7UHDW\�RI�([WUDGLWLRQV�DUH 6(/)��(;(&87,1*� �([WUDGLWLRQ
WUHDWLHV�E\�WKHLU�QDWXUH�DUH '((0('�6(/)�(;(&87,1*���� 6HH�
8QLWHG�6WDWHV�RI�$PHULFD�YV��5DIDHO�&$52�48,17(52��HW�DO�����
)�6XSS������������&�'��&DOLI�����������%UD]LO�KDV :$,9(' LWV
VRYHUHLJQ�LPPXQLW\�ZKHQ�LW�VLJQHG�WKH�([WUDGLWLRQ�7UHDW\�ZLWK
WKH�86�DQG�SHUIRUPHG�³FRPPHUFLDO�DFWLYLW\�FDUULHG�RQ�LQ�WKH
8QLWHG�6WDWHV´�LQ�WKH�PDQQHU�RI�D�SULYDWH�FLWL]HQ�RU�FRUSRUDWLRQ�
6HH� 5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF������ 8�6����������
������

��



-XULVGLFWLRQ���6WDQGDUG�RI�5HYLHZ� 7KLV�&RXUW�KDV�MXULVGLFWLRQ�XQGHU����8�6�&�

�������5HYLHZ�RI�WKH�GLVWULFW�FRXUW¶V�OHJDO�FRQFOXVLRQV�UHJDUGLQJ�GHQLDO�RI�D�PRWLRQ�WR

UHPDQG�LV�GH�QRYR���6HH� &DSLWRO�+LOO�*URXS�Y��3LOOVEXU\� :LQWKURS��6KDZ��3LWWPDQ��//&�

����)��G���������������'�&�&LU�������

)$&76�

�� $SSHOODQW�/DPEURV LQFRUSRUDWHV�DQG�UHVWDWHV WKH ³6WDWHPHQW�RI�WKH�&DVH´��³)DFWV

RI�WKH�&DVH´��³,668(�21(����´���³,668(�7:2����´�³,668(�7+5((������ZLWKLQ�WKLV

DSSHDO�LVVXH�

�� 0$<���������� 8�6��'LVWULFW�&RXUW�-XGJH�7DQ\D 6��&KXWNDQ�LVVXHG��D

³0(025$1'80�23,1,21´�$1'�³25'(5´�72�³*5$17�'()(1'$176¶�027,21

72�',60,66�7+,6�$&7,21�)25�:$17�2)�-85,6',&7,21´���-XGJH�&KXWNDQ�VWDWHG�

³'HIHQGDQWV�DUJXH�WKDW�3ODLQWLII�KDV�QRW�PHW�KLV�EXUGHQ�RI�HVWDEOLVKLQJ�MXULVGLFWLRQ

XQGHU�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW��)6,$���0HP��DW��������7KH�FRXUW�DJUHHV�´

�� 0$<���������� -XGJH�&KXWNDQ GLG�QRW DGGUHVV�WKH FRPPHUFLDO�DFWLYLW\�RI�WKH

'LVWULFW�RI�&ROXPELD�&RQVXPHU�3URWHFWLRQ�$FW��³'&&33$´��FRGLILHG�XQGHU�'�&�

&RGH���������HW�VHT�� DQG�RU�WKH�RWKHU�LVVXHV�UDLVHG ZLWKLQ�$SSHOODQW�/DPEURV¶

FRPSODLQW�XQGHU�WKH�XPEUHOOD�RI�WKH ³$FW�RI�6WDWH 'RFWULQH´�DQG�RWKHU�DSSOLFDEOH�ODZV�

�� $SSHOODQW�/DPEURV¶�FRPSODLQW�LQFOXGHV�WKH�IROORZLQJ FDXVHV�DUHDV�RI�ODZ�

��



$� 8QODZIXO�7UDGH�3UDFWLFHV��'�&��&RQVXPHU�3URWHFWLRQ�$FW

�³'&&33$´���FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT���6HH��&RPSODLQW�SDJHV�������

%� 7RUWV��6HH��&RPSODLQW�SDJHV�������

&� 'HFODUDWRU\�-XGJPHQW���6HH��&RPSODLQW�SDJHV�������

'� 5,&2���6HH��&RPSODLQW�SDJHV��������

(� 0HGLFDO�0RQLWRULQJ�'DPDJHV���6HH��&RPSODLQW�SDJH������3DUDJUDSK�����

)� ,QMXQFWLYH�5HOLHI���6HH��&RPSODLQW�SDJHV���������

�� 7KH�IROORZLQJ�SDUDJUDSKV�UHIHUULQJ�WR��³'&&33$´ YLRODWLRQV�DUH�LQFOXGHG�ZLWKLQ

$SSHOODQW�/DPEURV¶�FRPSODLQW����6800$5<�2)�&/$,06 5(*$5',1*�81/$:)8/

75$'(�35$&7,&(6��)5$8'�$1'�$57,),&(6���6HH��2ULJLQDO�&RPSODLQW�ILOHG�LQ�WKLV

DFWLRQ��3DJHV����WKUX�����3DUDJUDSKV��������� 3/($6( 127(� 7KH�FODLPV�DURVH

EHIRUH $SSHOODQW�/DPEURV��WUDYHOHG�WR�%UD]LO� ZKLOH LQ�%UD]LO�DQG DIWHU UHWXUQLQJ�WR�WKH

8QLWHG�6WDWHV�IURP�%UD]LO���FRQWLQXLQJ�WR�WKLV�GDWH�

)URP�DW�OHDVW�RQ�RU�DERXW�-DQXDU\���������DQG�FRQWLQXLQJ�WKURXJK�RQ�RU�DERXW
)HEUXDU\����������RU�XQWLO�WKLV�&RXUW�RU�DQRWKHU�&RXUW�RUGHUV�UHOLHI�IRU�$SSHOOHHV
%UD]LO�HW�DO��WR�FRUUHFW�WKH�IROORZLQJ�8QODZIXO�7UDGH�3UDFWLFHV��)UDXG�DQG
$UWLILFHV��LQ�:DVKLQJWRQ�'�&���WKH�FDSLWDO�RI�WKH�8QLWHG�6WDWHV��ZLWKLQ�WKH�ODUJHU
DUHD�RI�WKH�'LVWULFW�RI�&ROXPELD�DQG�HOVHZKHUH��WKH�$SSHOOHHV�%UD]LO�HW�DO�
HQJDJHG�LQ�D�SHUYDVLYH�SDWWHUQ�RI�IUDXGXOHQW��GHFHSWLYH��DQG�RWKHUZLVH�LPSURSHU
PDUNHWLQJ�SUDFWLFHV WKURXJK�PLVUHSUHVHQWDWLRQV��RPLVVLRQV� DQG�IDOVH
LQQXHQGR��YLRODWLQJ�PXOWLSOH�VXEVHFWLRQV�RI�WKH�'LVWULFW�RI�&ROXPELD�&RQVXPHU
3URWHFWLRQ�$FW��³'&&33$´��FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT�����6HH�
2ULJLQDO�&RPSODLQW�ILOHG�LQ�WKLV�DFWLRQ��3DJHV�����3DUDJUDSK������HPSKDVLV
DGGHG��PDUNHWLQJ�DQG�RU�SXEOLF�UHODWLRQV�

%DVHG�RQ�WKH�IROORZLQJ�FODLPV��$SSHOODQW�/DPEURV�GHPDQGV��D��D�GHFODUDWLRQ
WKDW�$SSHOOHH¶V�FRQGXFW�LV�LQ�YLRODWLRQ�RI�WKH�³'&&33$´����E��DQ�LQMXQFWLRQ
RUGHULQJ�FRUUHFWLYH�DGYHUWLVLQJ�RU�UHYLVHG�HGLWLQJ�RI�%UD]LOLDQ�ODZV�DQG�WKH

��



%UD]LOLDQ�&RQVWLWXWLRQ����F���UHOLHI�IRU�$SSHOODQW�/DPEURV�LQ�WKH�IRUP�RI�UHVWLWXWLRQ�
WUHEOH�GDPDJHV�RU�VWDWXWRU\�GDPDJHV�LQ�WKH�DPRXQW�RI�����������SHU�YLRODWLRQ�
ZKLFKHYHU�LV�JUHDWHU���'�&��&RGH����������DQG���������N���������DQG��G���FRVWV
RI�SURVHFXWLQJ�WKLV�DFWLRQ��LQFOXGLQJ�DWWRUQH\V¶�IHHV�DQG�FRVWV�WRJHWKHU�ZLWK
LQWHUHVW�����6HH��2ULJLQDO�&RPSODLQW�ILOHG�LQ�WKLV�DFWLRQ��3DJHV�����3DUDJUDSK����

9,2/$7,216���3(1$/7,(6���($&+�2))(16(���($&+�'$<� $SSHOODQW
/DPEURV�VWDWHV�WKDW�HDFK�$SSHOOHH�LV�OLDEOH�WR�$SSHOODQW�/DPEURV�IRU
DSSUR[LPDWHO\�QLQH�����GLIIHUHQW�YLRODWLRQV�RI�WKH�³'&&33$´��IRU (9(5<�'$< WKH
$SSHOOHH¶V�SXEOLVKHG��GLVWULEXWHG��SURPRWHG��DGYHUWLVHG��PDUNHWHG��VROG�
DQG�VROLFLWHG WKH�QHZ������%UD]LOLDQ�&RQVWLWXWLRQ �2FWREHU�����������7UHDW\�RI
([WUDGLWLRQ�EHWZHHQ�%UD]LO�DQG�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�ODZV�RI
%UD]LO��ZLWKLQ�WKH�'LVWULFW�RI�&ROXPELD�DQG�WKH�8QLWHG�6WDWHV�RI�$PHULFD�
$SSHOODQW�/DPEURV�VWDWHV�WKDW�HDFK��$SSHOOHH�ZKR�YLRODWHV�D�SURYLVLRQ�RI�WKH
VXEVHFWLRQ�RI�WKH�&RQVXPHU�3URWHFWLRQ�3URFHGXUHV�&RGH���������³81/$:)8/
75$'(�35$&7,&(6´�LV�JXLOW\�RI�D�VHSDUDWH�RIIHQVH�IRU�HDFK�GD\��RU�SDUW�RI�D
GD\��GXULQJ�ZKLFK�WKH�YLRODWLRQ�LV�FRPPLWWHG��FRQWLQXHG��RU�SHUPLWWHG����6HH�
2ULJLQDO�&RPSODLQW�ILOHG�LQ�WKLV�DFWLRQ��3DJHV�����3DUDJUDSK������HPSKDVLV
DGGHG�

�� 7KH�)6,$¶V�OHJLVODWLYH�KLVWRU\�DOVR�SURYLGHV�JXLGDQFH DV�WR�ZKDW�FRQVWLWXWHV�D

FRPPHUFLDO�DFWLYLW\����$�SURILW�PRWLYH PD\�QRW�EH QHFHVVDU\ IRU�DQ�DFWLYLW\�WR�KDYH

FRPPHUFLDO�FKDUDFWHU���)6,$¶V�OHJLVODWLYH�KLVWRU\� +RXVH�5HSRUW�DW����������PHQWLRQV

IRUHLJQ�JRYHUQPHQW�VDOHV�RI�VHUYLFHV�RU�SURGXFWV��OHDVHV�RI�SURSHUW\��ERUURZLQJ�RI

PRQH\��HPSOR\PHQW�RU�HQJDJHPHQW�RI�ODERUHUV��FOHULFDO�VWDII� 38%/,&�5(/$7,216 RU

0$5.(7,1*�$*(176��RU�LQYHVWPHQW�LQ�8�6��VHFXULWLHV���1XPHURXV�8�6��FRXUW

GHFLVLRQV�KDYH�UHIOHFWHG�WKLV�SHUVSHFWLYH��DV�WKH�FDVH�DQQRWDWLRQV�WR�WKH�DSSURSULDWH

VHFWLRQ�RI�WKH�8�6��&RGH��L�H������8�6�&��������G���LOOXVWUDWH���$SSHOOHH¶V�%UD]LO��HW�DO�

SXEOLVKHG��GLVWULEXWHG��SURPRWHG��DGYHUWLVHG��PDUNHWHG��VROG��DQG�VROLFLWHG WKH�QHZ

��



�����%UD]LOLDQ�&RQVWLWXWLRQ��2FWREHU�����������7UHDW\�RI�([WUDGLWLRQ�EHWZHHQ�%UD]LO�DQG

WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�ODZV�RI�%UD]LO��ZLWKLQ�WKH�'LVWULFW�RI�&ROXPELD�DQG

WKH�8QLWHG�6WDWHV�RI�$PHULFD� 3XEOLVKLQJ��GLVWULEXWLQJ� SURPRWLQJ��DGYHUWLVLQJ�

PDUNHWLQJ��VHOOLQJ��DQG�VROLFLWLQJ�DUH�DOO�FRPPHUFLDO�DFWLYLWLHV�LQ�WKH�8QLWHG�6WDWHV�

',6&866,21���/(*$/�&$6(6�72�6833257�,668(�)285������

'LVWULFW�RI�&ROXPELD
8QODZIXO�7UDGH�3UDFWLFHV��'�&��&RQVXPHU�3URWHFWLRQ�$FW
�³'&&33$´���FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT�

7+(�67$78725<�6&+(0(

�� �7KH�&RQVXPHU�3URWHFWLRQ�3URFHGXUHV�$FW�LV�D�FRPSUHKHQVLYH VWDWXWH�GHVLJQHG

WR�SURYLGH�SURFHGXUHV�DQG�UHPHGLHV��IRU�D�EURDG�VSHFWUXP�RI�SUDFWLFHV�ZKLFK�LQMXUH

FRQVXPHUV�� $WZDWHU�Y��'LVWULFW�RI�&ROXPELD�'HS
W RI�&RQVXPHU�	�5HJ��$IIDLUV� ����$��G

����������'�&������� :KLOH�WKH�&33$�HQXPHUDWHV�D QXPEHU�RI�VSHFLILF�XQODZIXO�WUDGH

SUDFWLFHV� VHH '�&�&RGH������������WKH�HQXPHUDWLRQ LV�QRW�H[FOXVLYH� 6HH $WZDWHU�

����$��G�DW�������$�PDLQ�SXUSRVH�RI�WKH�&33$�LV�WR �DVVXUH�WKDW�D�MXVW�PHFKDQLVP

H[LVWV�WR�UHPHG\ DOO LPSURSHU�WUDGH�SUDFWLFHV���'�&�&RGH ����������E������HPSKDVLV

DGGHG�� 7UDGH�SUDFWLFHV�WKDW�YLRODWH�RWKHU�ODZV� LQFOXGLQJ�WKH�FRPPRQ�ODZ��DOVR

IDOO�ZLWKLQ�WKH�SXUYLHZ�RI�WKH�&33$� 6HH $WZDWHU� ����$��G�DW������� �FLWLQJ

'�&�&RGH�����������E��� DFFRUG� 2VERXUQH�Y��&DSLWDO &LW\�0RUWJ��&RUS�� ����$��G�����

��������'�&������ ��>7@KH�&33$
V�H[WHQVLYH�HQIRUFHPHQW PHFKDQLVPV�DSSO\�QRW�RQO\�WR

WKH�XQODZIXO�WUDGH�SUDFWLFHV�SURVFULEHG�E\������������EXW�WR�DOO�RWKHU�VWDWXWRU\�DQG

��



FRPPRQ�ODZ�SURKLELWLRQV������6HH� 'LVWULFW�&DEOHYLVLRQ�/WG��3
VKLS�Y��%DVVLQ� ����$��G

�����������'�&���������HPSKDVLV�DGGHG�

�� 7KH�$SSHDOV�&RXUW�DOVR�VWDWHG�LQ $WZDWHU� ��� $��G�DW���� �'�&�������

,Q�DGGLWLRQ�WR�SURYLGLQJ�DGPLQLVWUDWLYH�SURFHGXUHV�DQG�UHPHGLHV��WKH�$FW
DXWKRUL]HV�D FRQVXPHU�WR�EULQJ�D�FLYLO�DFWLRQ�IRU YLRODWLRQV�RI�WKH�$FW DQG�RI�RWKHU
VWDWXWHV��ZLWKLQ�WKH�MXULVGLFWLRQ�RI�WKH�2IILFH�������������N�����´��HPSKDVLV
DGGHG�

7KH�$FW�GHILQHV�WKH�WHUP��WUDGH�SUDFWLFH��EURDGO\��WR�HPEUDFH��DQ\�DFW�ZKLFK
GRHV�RU�ZRXOG�FUHDWH��DOWHU��UHSDLU��IXUQLVK��PDNH�DYDLODEOH� 3529,'(
,1)250$7,21�$%287� RU��GLUHFWO\�RU�LQGLUHFWO\��VROLFLW RU�RIIHU�IRU�RU�HIIHFWXDWH�
D�VDOH��OHDVH�RU�WUDQVIHU��RI�FRQVXPHU�JRRGV�RU�VHUYLFHV�������������D�����
�*RRGV�DQG�VHUYLFHV��DUH�GHILQHG�WR�LQFOXGH��DQ\�DQG�DOO�SDUWV�RI�WKH�HFRQRPLF
RXWSXW�RI�VRFLHW\�������������D�������HPSKDVLV�DGGHG�

$OWKRXJK�����������PDNHV�D�KRVW�RI�FRQVXPHU�WUDGH�SUDFWLFHV�XQODZIXO��LWV�OLVW
RI�VXFK�SUDFWLFHV ZDV�QRW�GHVLJQHG�WR�EH�H[FOXVLYH� 7KH�UHPDLQGHU�RI�WKH�VWDWXWH
REYLRXVO\�FRQWHPSODWHV�WKDW�SURFHGXUHV�DQG�VDQFWLRQV�SURYLGHG�E\�WKH�$FW�ZLOO
EH�XVHG�WR�HQIRUFH�WUDGH�SUDFWLFHV�PDGH�XQODZIXO�E\�RWKHU�VWDWXWHV��,I�WKH��
��������OLVWLQJ�ZHUH�H[FOXVLYH��WKH�UHIHUHQFHV�LQ�����������WR��RWKHU�ODZV�DQG�WR
WKH�FRPPRQ�ODZ�ZRXOG�VHUYH�QR�SXUSRVH�����HPSKDVLV�DGGHG�

�� $SSHOODQW�/DPEURV¶�FRPSODLQW�LQFOXGHV�WKH�IROORZLQJ XQODZIXO�WUDGH�SUDFWLFHV

DJDLQVW $SSHOOHHV�%UD]LO�HW�DO���YLRODWLRQV�RI�'�&� &RGH���������D����G����H����H������I��

�I������J����K����X���DQG��Y����6HH��FRPSODLQW�SDJHV����WKUX�����SDUDJUDSKV����WKUX�����DQG

3DJHV�����WKUX������SDUDJUDSK�����

��



)6,$�&200(5&,$/�$&7,9,7<�(;&(37,21

��� )6,$¶V�FRPPHUFLDO�DFWLYLW\�H[FHSWLRQ�UHPDLQV�³WKH PRVW�VLJQLILFDQW�RI�WKH�)6,$¶V

H[FHSWLRQV´� 5HSXEOLF�RI�$UJHQWLQD�Y��:HOWRYHU��,QF�� ����8�6��������������������7KH

H[FHSWLRQ�VSHFLILFDOO\�HQFRPSDVVHV�����FRPPHUFLDO�DFWLYLW\�LQ�WKH�8QLWHG�6WDWHV�������DFWV�LQ

WKH�8QLWHG�6WDWHV�FRQQHFWHG�WR�D�IRUHLJQ�VRYHUHLJQ�GHIHQGDQW¶V�FRPPHUFLDO�DFWLYLW\

HOVHZKHUH��DQG�����DFWV�DEURDG�LQ�FRQQHFWLRQ�ZLWK�D�IRUHLJQ�VRYHUHLJQ�GHIHQGDQW¶V

FRPPHUFLDO�DFWLYLW\�HOVHZKHUH�WKDW�FDXVHV�D�GLUHFW�HIIHFW�LQ�WKH�8QLWHG�6WDWHV� $SSHOOHHV

%UD]LO�HW�DO���YLRODWLRQV�RI 8QODZIXO�7UDGH�3UDFWLFHV� '�&��&RQVXPHU�3URWHFWLRQ�$FW

�³'&&33$´���FRGLILHG�XQGHU�'�&��&RGH���������HW�VHT����VSHFLILFDOO\�� '�&��&RGH

��������D����G����H����H������I����I������J����K����X���DQG��Y���ILWV�XQGHU�)6,$¶V�FRPPHUFLDO

DFWLYLW\�H[FHSWLRQ���$SSHOOHHV�SXEOLVKHG��RIIHUHG�SXEOLF�UHODWLRQV�DQG�SURYLGHG

LQIRUPDWLRQ�DERXW�WKH�QHZ������%UD]LOLDQ�&RQVWLWXWLRQ��2FWREHU�����������7UHDW\�RI

([WUDGLWLRQ�EHWZHHQ�%UD]LO�DQG�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�ODZV�RI�%UD]LO�

ZLWKLQ�WKH�'LVWULFW�RI�&ROXPELD�DQG�WKH�8QLWHG�6WDWHV�RI�$PHULFD�

��� 3(57,1(17�67$78725<�7(;7� ���8�6�&�������G�� �H��DQG�����8�6�&�

�����D�����SURYLGHV�

$�³FRPPHUFLDO�DFWLYLW\´�PHDQV�HLWKHU�D�UHJXODU�FRXUVH�RI�FRPPHUFLDO�FRQGXFW�RU�D
SDUWLFXODU�FRPPHUFLDO�WUDQVDFWLRQ�RU�DFW���7KH�FRPPHUFLDO�FKDUDFWHU�RI�DQ�DFWLYLW\
VKDOO�EH�GHWHUPLQHG�E\�UHIHUHQFH�WR�WKH�QDWXUH�RI�WKH�FRXUVH�RI�FRQGXFW�RU
SDUWLFXODU�WUDQVDFWLRQ�RU�DFW��UDWKHU�WKDQ�E\�UHIHUHQFH�WR�LWV�SXUSRVH���6HH�����
8�6�&�������G��

��



$�³FRPPHUFLDO�DFWLYLW\�FDUULHG�RQ�LQ�WKH�8QLWHG�6WDWHV�E\�D�IRUHLJQ�VWDWH´�PHDQV
FRPPHUFLDO�DFWLYLW\�FDUULHG�RQ�E\�VXFK�VWDWH�DQG�KDYLQJ�VXEVWDQWLDO�FRQWDFW�ZLWK
WKH�8QLWHG�6WDWHV���6HH������8�6�&�������H��

$�IRUHLJQ�VWDWH�VKDOO�QRW�EH�LPPXQH�IURP�WKH�MXULVGLFWLRQ�RI�FRXUWV�RI
WKH�8QLWHG�6WDWHV�RU�RI�WKH�6WDWHV�LQ�DQ\�FDVH�««��LQ�ZKLFK�WKH�DFWLRQ
LV�EDVHG�XSRQ�D�FRPPHUFLDO�DFWLYLW\�FDUULHG�RQ�LQ�WKH 8QLWHG�6WDWHV E\
WKH�IRUHLJQ�VWDWH��RU�XSRQ�DQ�DFW�SHUIRUPHG�LQ�WKH 8QLWHG�6WDWHV LQ
FRQQHFWLRQ�ZLWK�D�FRPPHUFLDO�DFWLYLW\�RI�WKH�IRUHLJQ�VWDWH�HOVHZKHUH�
RU�XSRQ�DQ�DFW�RXWVLGH�WKH�WHUULWRU\�RI�WKH 8QLWHG 6WDWHV LQ�FRQQHFWLRQ
ZLWK�D�FRPPHUFLDO�DFWLYLW\�RI�WKH�IRUHLJQ�VWDWH�HOVHZKHUH�DQG�WKDW�DFW
FDXVHV�D�GLUHFW�HIIHFW�LQ�WKH 8QLWHG�6WDWHV «���6HH� ���8�6�&�������D�����

��� :+$7�,6�$�&200(5&,$/�$&7,9,7<� ,Q�DFFRUGDQFH ZLWK�WKH�UHVWULFWLYH

DSSURDFK�WR�IRUHLJQ�VRYHUHLJQ�LPPXQLW\��DQ�DFWLYLW\�LV�FRPPHUFLDO�³ZKHQ�D�IRUHLJQ

JRYHUQPHQW�DFWV��QRW�DV�D�UHJXODWRU�RI�D�PDUNHW��EXW�LQ�WKH�PDQQHU�RI�D�SULYDWH�SOD\HU

ZLWKLQ�LW�´ :HOWRYHU� ����8�6��DW��������������7KH )6,$�VWDWHV�WKDW�WKH�³QDWXUH�RI�WKH

>UHJXODU�FRPPHUFLDO@�FRXUVH�RI�FRQGXFW�RU�SDUWLFXODU�>FRPPHUFLDO@�WUDQVDFWLRQ�RU�DFW�´�UDWKHU

WKDQ�WKHLU�SXUSRVH�ZLOO�GHWHUPLQH�WKHLU�FRPPHUFLDO�FKDUDFWHU������8�6�&�������G���7KH

6XSUHPH�&RXUW�KDV�FRQVHTXHQWO\�SURYLGHG�WKDW�³WKH�UHVWULFWLYH�WKHRU\�RI�IRUHLJQ�VRYHUHLJQ

LPPXQLW\�ZRXOG 127�%$5 D�VXLW�EDVHG�XSRQ�D�IRUHLJQ VWDWH¶V�SDUWLFLSDWLRQ�LQ�WKH

PDUNHWSODFH�LQ�WKH�PDQQHU�RI�D�SULYDWH�FLWL]HQ�RU�FRUSRUDWLRQ�´ :HOWRYHU� ����8�6��DW����

���������:KDW�GLVWLQJXLVKHV�D�FRPPHUFLDO�DFWLYLW\ IURP�D�JRYHUQPHQW�DFWLYLW\��WKH�&RXUW

FRQWLQXHG��ZDV�QRW�³ZKHWKHU�WKH�IRUHLJQ�JRYHUQPHQW�LV�DFWLQJ�ZLWK�D�SURILW�PRWLYH�RU�LQVWHDG

ZLWK�WKH�DLP�RI�IXOILOOLQJ�XQLTXHO\�VRYHUHLJQ�REMHFWLYHV�´�EXW�³ZKHWKHU�WKH�SDUWLFXODU�DFWLRQV

WKDW�WKH�IRUHLJQ�VWDWH�SHUIRUPV��ZKDWHYHU�WKH�PRWLYH�EHKLQG�WKHP��DUH�WKH�7<3(�RI�DFWLRQV

E\�ZKLFK�D�SULYDWH�SDUW\�HQJDJHV�LQ�µWUDGH�DQG�WUDIILF�RU�FRPPHUFH�¶´ :HOWRYHU� ����8�6��DW
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�������������6RPH�FRQGXFW�RU�WUDQVDFWLRQV�DUH�HYHQ�PRUH�VWUDLJKWIRUZDUGO\�FRPPHUFLDO

VXFK�DV 38%/,&�5(/$7,216���6HH��+RXVH�5HSRUW�DW������ �QHZ������%UD]LOLDQ

&RQVWLWXWLRQ��2FWREHU�����������7UHDW\�RI�([WUDGLWLRQ�EHWZHHQ�%UD]LO�DQG�WKH�8QLWHG

6WDWHV�RI�$PHULFD�DQG�WKH�ODZV�RI�%UD]LO��

&21&/86,21�$1'�5(/,()�5(48(67('�)25 ,668(�)285�����

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�GHQ\ DQG�RU�YRLG��WKH�'LVWULFW�&RXUWV

0D\��������� ³0(025$1'80�23,1,21´�$1'�³25'(5´�72 ³*5$17

'()(1'$176¶�027,21��72�',60,66�7+,6�$&7,21�)25�:$17�2)

-85,6',&7,21´���-XGJH�&KXWNDQ�VWDWHG��³'HIHQGDQWV�DUJXH�WKDW�3ODLQWLII�KDV�QRW�PHW

KLV�EXUGHQ�RI�HVWDEOLVKLQJ�MXULVGLFWLRQ�XQGHU�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW

�)6,$���0HP��DW��������7KH�FRXUW�DJUHHV�´

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�UXOH WKDW�$SSHOODQW�KDV�PHW�KLV�EXUGHQ

RI�HVWDEOLVKLQJ�MXULVGLFWLRQ�XQGHU�WKH�)RUHLJQ�6RYHUHLJQ�,PPXQLWLHV�$FW��)6,$��

��� $SSHOODQW�/DPEURV�UHTXHVWV�WKLV�&RXUW�WR�JUDQW KLV�0RWLRQ�WR�5HPDQG�WKLV�DFWLRQ

WR�WKH��6XSHULRU�&RXUW�RI�WKH�'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��WKDW�ZDV�GHQLHG�RQ

1RYHPEHU���������
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&21&/86,21�$1'�5(/,()�5(48(67('�:,7+,1�7+,6�$33($/

��� $SSHOODQW�/DPEURV�LQFRUSRUDWHV�DQG�UHVWDWHV�WKH ³FRQFOXVLRQ�DQG�UHOLHI

UHTXHVWHG´�ZLWKLQ�WKH�DERYH�IRXU�����LVVXHV�UDLVHG�DERYH���6HH��SDJHV�������������DQG

���

��� )RU�WKH�UHDVRQV�VWDWHG�KHUHLQ��$SSHOODQW�/DPEURV UHVSHFWIXOO\�UHTXHVWV�WKLV

+RQRUDEOH�&RXUW�WR�JUDQW�KLV�0RWLRQ�WR�5HPDQG�WKLV�DFWLRQ�WR�WKH��6XSHULRU�&RXUW�RI�WKH

'LVWULFW�RI�&ROXPELD��&LYLO�'LYLVLRQ��WKDW�ZDV�GHQLHG�RQ�1RYHPEHU�����������IRU�D�ILQGLQJ

RI�GDPDJHV�

5HVSHFWIXOO\�VXEPLWWHG�
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-RKQ�*UHJRU\�/DPEURV��$SSHOODQW���3UR�6H
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,��-RKQ�*UHJRU\�/DPEURV��GHFODUH�XQGHU�SHQDOW\�RI�SHUMXU\�WKDW�WKH�IRUHJRLQJ�LV�WUXH�DQG

FRUUHFW��DV�DUH�DOO�WKH�DWWDFKHG�H[KLELWV�ZLWKLQ�WKLV�DSSHDO�EULHI���7LWOH����8�6�&�������

([HFXWHG� )HEUXDU\���������
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-RKQ�*UHJRU\�/DPEURV��3UR�6H
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������WKDW�,��6+,33('��FRS\�RI�WKH�HQFORVHG�DERYH�HQWLWOHG�DSSHDO�DQG�GRFXPHQWV�WR

WKH�IROORZLQJ�FOHUN�RI�WKH�FRXUW�DQG�%UD]LO��HW�DO��DWWRUQH\¶V��E\�SODFLQJ�WKHP�LQ�DQ

HQYHORSH�ZLWK�FRUUHFW�VKLSSLQJ�IHHV�DWWDFKHG�DQG�VKLSSLQJ��WKH�HQYHORSHV�IURP�WKH

8QLWHG�3DUFHO�6HUYLFH�6WRUH ���)ROH\�+RDJ�//3��VHQW 8�6��0DLO���RQ )HEUXDU\���
�����

����&OHUN��8�6��&RXUW�RI�$SSHDOV��IRU�WKH�'LVWULFW�RI�&ROXPELD��8�6��&RXUW�RI�$SSHDOV��IRU

WKH�'LVWULFW�RI�&ROXPELD��5RRP�������������&RQVWLWXWLRQ�$YHQXH�1�:����:DVKLQJWRQ���'&

�����������

�� )ROH\��+RDJ��//3���$WWQ� $WWRUQH\�&ODUD�(��%ULOOHPERXJ� �����.�6W�1:�

:DVKLQJWRQ��'&������ �6HQW�8�6��0DLO�
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-RKQ�*UHJRU\�/DPEURV��3UR�6H
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