IR THE

TNITED STATES COURT OF AIMPEALS

K THE TENTH GCIRCOIT

JoiM GREGORY  LAMRROR,
Flaintiff - Appellani

.M. BOOEER, et al.,
Defendant — Appsl lee

CASE  HO.

m - 1118

On Appeal From Ehe United States DIsErlet Court
for the Diztrick of Ranmsas
Case Na. 95-1145-ROE

BRIEF 0F  AFFELLANT

John GCreponry Lambros
Appellant Fro — He

Reg. Ho., DDA36-124

USF Leawemwoirkth

P.0. Fuox 1{HM

Leaverworth, ¥amsza: G604F-1000
Web site: s brazilboycobt.ore



May 10, 2000

John diregory Lambros

Feg- Moo DOGIE-124

3P Leavuenwarch

0.1, HRax 100G

Legvemwarch, Earsas E6E04H=LULL
Web site:  wr.Brarilhoycott.ory

Clerhk

[.5. LCourc of Appesls for the Tecth Clrcult

Byroo Whilte U.5. Courchouse

1A2% Htfout SErest

Teenwer, Colorade HiA L

7.5. Certified Mail No. F-13-418-121 - PETORH RECEIFT REQUESTED

Tx PLLING: O0-311B, LAMBROS vp. BIKKER
DigtfAr docket: SHHLCV-3148-EDR

Near Clerk:

Attached for FILIEG are four (&) ecnpies, one orlginal and throee coples, of oy
speping hrief. If more copies are needed, please reproduce und BUll ze and

—F

T'LL hawe o famlly Eorward funds Mor same.

Fleage niete that I served you wich my DLBCKETING STATEMEWT om Mav 4, 200, that
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U.5. wa. LAMERO4M, CR=4=84-32_ 1.%, Olztriet Court for the
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FA0 P.7d 1293, 1956 thtt 130leeerrrearnnnnnnsasnnnnrrrrrrerertsons

AFFEMDIN:

Appellant Lls requesting this Court to revdew the reeord nf Ehe
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SUPCLEMENTAL  STATENENT

This Appue.lant, John Gregory Lambros, Pro Sey requested the Clavk of
the Court iar che 9lscelet of Kansas, ¥ay 2, ZUNN, 1o ¢ertily awd tracafer the

COMPL.ETE BRECOBRS In mawes:

L. LAMEROS wys. 1.5, PAROLE COMMISSTOR, et al., Case Koo 35-3119-HUK;

-

2. LAMBROS vs. ROUKEE, et al., Cezse No. 98=314E-BDR. (Case on appedll

to this Court.
Case number 95-3119—REDRE 1% che case used by the lower comrt as oa hasis

Ly its ABDSE OF WRIT dotgrminating in case number FH=JFL4B-RDR .

apoellant 1z requestiny Chly Court to review both of the ahrowwe citued

pauen lm 1ts determinaticen rof thiy appeal.

—’_,—'—""-‘-'.’_-'_'_'?_-—ﬂ'_"{-
_",-ﬂﬂﬁﬁh Greigory Lamhras,
Appellant, Fro Ge

—

-, ~

vif.
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STATFMENT _OF ISS5UES

WIETHER APPELLANT J.AMBRDE WAS EREQUTEFD TOo SBOW  “CATSE
ANUD PEEJTIDICE™ OR SIOWIRG THAT DISMISSAL OF HIS NEW
CLAIM WOOLD RESULT IN A "MISCARRIAGE OF JOUSTICE,™
WEEN THE RESPONDING PARTIES DID ROT INVOEE THE DEFENSF,
ABUSE OF THE WRIT BRCAUSE IT WAS SUCCESSIVE.

McCloskey vu. Zant, 499 .. 467, 494 (199103

U.5. wu. ¥Kledobare, &7 F.3d 846, 532 0.5 (D.C. Cir.} vert. denled,
Sl U.5. %33 (19940

Lewandiwskt vs. Makel, 24% Fold 884 (5th Cir. %91}, Head Note &,

WHETHFRL "CAUSE® FXI2T3 AS TO ATTRIBUTABLE ACTS AN
(MISSIONS BY THE ©.2. ATTORNETS OFFICE THAT INTEEFERED
WITH THE CLAIN'S PRESENTATION ET OCONCEALTNG EVTDERGE

OF UNKEASORARLY BFSISTIMG EEQUESTED DISCOVERY AND/OR

TF THE JODGE IN TUR EARLIER PRIEEDING THFEDED TNE
CLATH'% FRESENTATION.

MeClegkey wi, Jamp, 499 U.S. 47, 4%4 (19913

Murrsy vs. Gaerler, 477 0.5, 478, 333 (1944)

State ot Woshiogton ve. Martin Shaw Pang, 940 F.*d 129% (Wash. 19%7),
cert, dunfed, 1379 L.Edld G608

viii.



STATEHENT OF TiIE [ASE

The Appellanc herein, Joan Gregory Lemboon, was Inditted hy a Ileed
Geabesn Gravd Jury Eor Lthe Distrlet of Miopesota on May 17, 1989, which Is nnt
avr fnsue here.

On beguet 21, 194%, che V.5, Parole Cormission Tuwued a U.5. Parele
Yielntivn Warrant For vielativns of the fcllewing oftenwes: o) fallure to submlt
wrlbtun supeTeigicn reports: ) falZlure te teperl chonge io employments o}
Fallure Eo tenort chaogs o residence;  d) law wlolar looag,

PUNISHMENT for the abuove U.5. Parcle ¥iclatiow warcant 1= 5,337 days.

Appellant was arreseed in Klo de Janeira, Braztl on May 17. 1931 en

Ehe shove descrized United States Parole Commisslom, Patole Violabfon Warrand.

hy TEA Agent Terry. Anders:m and Brazilien Authoridivs.

Appellant was LIvIing in BErszil &t the tice fur che purpose of conduct i
legiclmate business. Sukscguent to his arrest, appellant was held 1= prison io
Prazil untrit he was extradited on =he United States en ut wheot Jdune 20, 1992,
During LYW ¥adtr ot so in which che Azoellant was keld lu Bragil, Re was forcibly
taken Lo #rasilia, Brazil withewt an extraditiec hearing io Rie de Jazeiro, Brezil
as per Braallian Lew. In Brasilia lambros was held in the samse cell Wwith FRANLISCO
TOSCONIAD (400 F.2d 270 (19743, TOSCORIND hdd Deen arrested thls cime by lealian
afFicdials {nr vxcradition to ILtaly, whrrte he Was subjected to daily incidents of
plivsical and psyehological abuse snd torture. This abuse and torivre was garrled
out pol nrly Ly agentz of the Brazilinn ffuverament but alse by ayents of Che Govern—
mect ot the United States. In additinn to the abuse, the Appeliunt iy g2rtals that
these agenCs also lmplanted some sert ob eleccrodes ieto his body Zor Che purpase
af monitorlag and controlling his actiens vila radio telemstty. The electrodes
have cansed Ehe Appellant &aily un-talerable paln znd suifesing and comtinue Co

do =3 throwgy Che present day due to rtodlo velemetry, The Appellant has boen ahle



te confirm thye presvmce af these electrodes throvgh the resalbs of a-rays taken

at the Federal Medlcal Ceanter dn Bacheater, Mionescia. Thoese reselts hawve
confirmed the prosence nf Tareign bodies in the Appellonts” skuli.  (=-Tay
pletures of Azpellant’s Implants within hias skull are available wichla Ehe BOYODTT
BHALIL web aite: www.brorilboycott.org)

Or Aaztil 31, 1997, the Arazilian Federal Supreme Zourt GRANTET TR PART,

hiy majosity of woktes, the Uniced 2Eaces tequast for the extradition i Appellant
an souwe of this ¥aw 17, 1989, lzdictwment, not at issue here. The Dra=illan
Suprewe Court BID BOT grant exteoadlbiea oo tRe August 22, 2939, 0.5, Farals
Cumnlssion Warrent that appellant weas arresed on by U.S. Agents Lo Bra=Il «m

May L7, 1911, that ic punishable %y 5,397 days, due to the following Articles
contaloned within the U-5. — Brazil Ex<radicion Treatw: [(For 3 copw ok the 5. -

BEAZLL EXTEADIITION TEEMATY, Sewe, 5TWFE_QF WASHINGTON we,. MARTIN GSHaW PANC, 940

F.?d L?93 (Wwash. L997), coert. deonded, 13% L.Ed2d 6OB):
l. TREATY 0OF EXTRADITIOH DETWEEN THE TKITED STATES OF AMERICA aND THE

UKTTED STATES (0F SHAZIL in its eotirecy fsoin WASHIRGTON wy. PANG, 340 P.2d at

13506-1361.

2, ASTICLE 1

1, ABTZCIE Z1:

4. ARTICLE 111;

2. ARTICE W!{&4%: Earrzdition shall zot be gpranted in oy of che following

clrcumstances, (4) Wheo the person soughe winld liave To apprar, In the requestine

State, before an EXTRAORD[NARY TRIBUHAL OF Gl [[.5. Parcle Commisslon];

0. AATICLT WITI: Hequestims State [U.5.| was to cEfer 3razil o uincemant of
the ctime or cEfense [Tarmle Yiclatdien Watrtant] ol which the fugitive iy ncoused

ur vonvicted:



T. AATIC,E 180L) & (2): The teguest fer exiradicion . . . shall be
gupparted by the followleg dosumentsz: (17 Iz the case of o person who has baen
comvictad of Cae orlme or offense for which his exitradltion is scught: A DULY
CERTIFIED OR AUTRFNTICATEL CORY OF THE FIMAL SEWTEWCFE OF THF D{MPETENT COORT.

2] In the case ut @ person Wwha s werely charged with the crime o of Tenne Tor
which his extraditism [w sought! A& DOLY CERTIFIED OR AUTHEWTICATFN COFY [OF THE
WARKANT OF AREEST OR OTHFE ORIKE OF DETENTION ISSUED EY THE COMPFTENT ATTHORITIES
(F THE REQDESTING STATE, TOUETHEE WITH THE DEFOSITION UPON WHICH THE WARRANT

O ORDER. MAY HAVE BEEN TESUFED AKD SUCE OTHER EVIDENCE OR FROOF AS MAT RE DEEMED
COMPETENT IM THE CASE.

The documents specified in thin Article WDST CONTAIN a precise stalement

of the criminal act of waleh bhe sersos sought 1s charged ot cecvicited. che place
and date of the commlsslon of the crielnal act, and they sust he nccempanled by
an AUTHENTICATED COMY OF 'I'M'iE TEXLUS OF THE APPLICABLE LAWS OF TH® REQOESTING SHTATE
including thne laws reliclug to the limitatien of the legal proceedicgs otb Ehe
ecfercement ot the penabey Tnr che colme or oifense for which Che extcadlcolon of
the person is sougnt, and dace or records which will prove rhe identliy of che
carson sought .

THE 7.5. COVERRMERT THD RKOT SUBMIT A COPY OF APPELTANT LAMBROS' "FPAROLE

VIOLATION WARHANT™ TO THE BRAZTLIAN SUPREME COTURT. MOR AHY BACKCROUND INFORMATION

A% TO THE "PAROLE VIOLATLION WARRANT."

& ARTICLE XI: A parele winluitnn L not LZ1legal in Brezil as escape iz
lecatl 'n Brazil snd 8 parole viclaiton iz Lhe same as escape.

9. ARTICLE XEI: A perzeon extradited hy wirtue of the present Treaty HAT BOT

E¥ TRIED OF PONISHED FY THE BREQUESTTHL STATE FOK ANY CRIME OR OFFEMSE {OOMMITTEDR

FRIORE T0 THE REQUEST FOR BIS EXTRARITION, OTHEKR THAM THAT WHICE GAVE RISE TO THE

UEET, . . . Therpebore, Lhe [.H. Farele ¥iolatdoen Warrant aay oot be wzed as @

detainer on Appellant Lamoroos-

3.



FACTS ©DF THE GCALE

1. Appellant Lambros was appreioCed Abrocoey lbavid [, *hillips of

the Foderal Puhlie efenders OFffice, Xanmas Sitw, ¥angos on Jdoly 2R, J9%93%, Eo
represent Appel lant Lo Ehe 5-17 agpllcation ko ths 0.3 Farolse Domolssion as
per the puwnsc 23, 1989, U5, Parcle Commissicr Warrant that Appellant was
arreated an Sy N.%. Agzencs in brezil on May 17, 1991, that is punlsbable by
5,157 dar¥s.

T n Sepbemmer 28, 1994, Appellant Lambros wos served Che 05
Parcle Commission NOTTOE OF AGTLION, as per the H=12 application ta Che EEESTIT
comrission. Thet WOTICE OF AGTLON stated, "Let Detainer stand.  Soowsdnlae far
dispesitinpal roecerd review Septeaber 1997, . . . AFPEALS PROCEDLRE: The alinve
declsion is appralable ca che Yazlonszl Appesls Board wnder Title '8 O.F. %, 226"

3. fin shetober By L9%4, Attorney David J. Phillipus MENIED co represeant
gppel 1ant Lambros in hils detionel Appezl, stading that Thele 28 b ke Z.2h
gawerns appeals [o the Batloeal Appeals Board and "NOTES ANT PROZEOURES," 2. 26—
11¢11¢w114) gtaces that declslons to Zet a detainer sétand s o non—appudlalile
decisiom.

a, Accwroaey Phillips atated Appellant’s only aption wayu Fo lile o Hric
of Hebezs Corpes ondec Tlole 28 D30 B2240 as per my denial of appeal.

3. Apperl Tact fambres and Attorney Phillips entered inbkee o Taw suil
that Z= not b Lssue hoce.

£, Om or abowt March D3, 19979, Appellapt flled a Patition for Weik

cf Habeas Corpus under TItlire A 1.su0. 52241 ia che Unleed S5cotec Jicstricte Court

fFor the District of Eansas. Hee. JDHK GREGURY LAMBROE ws., C.5, PARDLE COMMTISSION

and U.5. DEPARTHMEMT 0OF JUSTICE, Cape Ra. 95-3119-BOR, thst listed the Zollowing

aroundsfissues:

e MEATAl QF 27K PRODCESS RIGHTE TO AFPEAL 0.5, PARDLE COMMLSSION
HOTTOE OF ACTLION, 3tmw AMENSMERT.



3, GREACH 1Y GLESENT DECRER EY U.%. PARDLE COMMIESTION
"yOTIOE OF AGTION,"™ DATED SEPTEMRER 28, 19%4.

On May 11, 1925, Assistant D.5. Atcorney Melsnie DL Care,
'_['.::-En::k_:a, Yanaas stated within the U.5. PAROLE COMMISSLONG, et a2, ANSWER AND
RETUKM, i Case HWo. 95-3119-RDR, on page 4, ISSME: "Petltioner [Lamhros] coatezts
e s been desisd hie rlehc Eooan adminlstrative appeal regarding the resulis
ai ly dizpositional tecord review under 1H UL5-0G. §u2i4." attorzey Cara
proceeded with her ARCUMENT as to same snd dic nab addvess any other Jsuue.

a. 0o Februzey 5, (998, United States Dluscrlec Jedge Richard T.
Bopery OHEERED that Appellunt Lambres’ writ of hahoas corpus be denied in
Case Miz. #5-3L19-HDA.

q. i ot about May &, L99R, appellant Lambres Miled a PETITION FOR
WRIT OF MAREAS CDAPUS wnder Ticle 28 L5.C. 42241 that is Che basuls of this

appeal.  See, LAMBADS ve. BODKFE awml U.5. PARDLE COPMISSING, Case No. 38-I148-

BDR .
0.  Appellant Lambris scaced cleerly om page one (17, "Hovant
srabes Chat he is appearing befure this Court only ker the above purpese, [LACK

OF JUBISTITCTION OF ERSON OF PETITLOMER] and OMLY RATSES ONE QUESTION AS TO

LAGK_OF JUKLSDICTION OVER HOVANT AS TO THE FACT A PARCIE VIOLATION 15 MOT LISTED

IN TOE FXTHADITION TREATY BETWRFN BRAZIL AND THE [Federal] U.5. AS AN EETRADTTARLE

CRIME.™

L1. On May 2B, 19598, AFFROKIMATELY TWENTT—ONE (1) AFTFR THE COTURT

RECTIVER APPELLANT LAMEROS' % 2241, AT ISSUE AERE, THE COURT ORLERED. "1hat

the potltlan L5 JIFHLESED purswant to Tlole 28 05,0, §E 228484ar."
L2. Tne respandents andfor Defendents in Clvll action Yg-3148—ROK,

DID MOT RESFOND IN THIS ACTION ¥OR INVOKE A DEFEMEE. Thus che lege. shomdard

governlug new-claim successive petitdinoy.  See, McCLESKEY we. ZART, 499 .5, &67,

494 £19911("{wlhen a prisoner Elles o second or subseyquent applicalina [[or a



writ of habeas cotcus], THE [EIWERENMZINT 3EARS THE DUEREN 4T LIAINRG ABRISE DF
THE WRIT.7) OWLY if the defendantsfvessondeatsistate saclsty thl: plesding
and praol borden, did the hurden eevert to the petitinner Lo UhTulROVYE ABUSE"
hy zaking an adequate smewing of Meeuse and prejudice” or by showing that

dismlusal of the new claim would resule in a "miscarringe of Juatice." BSee,

HeLIEHKEY wa. ZANT, supra, 49% U.5. at A%4=9%.
11. LEASE WOTE: 1t 15 this Apzellant’s letornatlos that he and tbe

Corpl are copfronted with o situntica of PRE and POST cnaciment ol the Aanbi-

terrortum and Effective Desth Penalty Act of 1998 {ATDPA) [n chis case, ac
Coye No. 95-3119-RDR was PHRE AFDFPA and Case Ko, 98-3148-RRK was POST AEDFA.

La. On JUNE 5, 1998, Appellzac Lembros filed o "MOTION 10 ALTER OK
AFEND TRIEH ARNSCOE HAVE ORDER VACATEN UNDER FEDERAL RULES OF CTIWTI. PROCELCRE
ATLE L00e), DATED MAY 25, [935.7

19, Ono HARCH 22, 204, the tourt ORDERED AND ADJUUGEN that Apsellant's
mat.ion Co alter end amend judgemest Lv gracted to ineluede dlscwsmslosn of bhe
giumlanal of the dismissel of the petitden az an abuse of the wrlb, dad bhet
oo uther cadiffcacion to the Coure's declslon co dismiss the petitlon £y Warranted.

1%. Upon covicw of che Coorks MAHCA 22, 200U, DRDER®, this Appellenc
nuete:s chat HOT ONE CASE CITED BY THE COORT IS PDST AEDPA. Tuls Appellanc L=
wepy conlused and requests the appellate coort for direction ur pessilily offer
directipn tn the digtrict court in che handling of this case., This Appellant 1z
not educated i law and can only wonder if STEADMLES sa to PFE and POST AKDTA
gre applicalile bece.

18, Appellant Lambros states nnder the Senalty cf perjury rthat 5ls
mawitan guile in oang ralsing his EXACT JURTEDIGTIONAL CLAIM within his firsc
2241 Ls, "OMISSI0% CAUSED BY CARELESSKESS DU TO EDECATIRN AND BRATHN CONTEOL
T¥ITANTS PLACED WITHIN H[AM IM 9RAZIL THAT STILL oONTROL HOM," as sppellant hos
acted Inm good Maich and did oot causc substimclal disruption to the court or

osposing, party. Hee, ULONEER IHVEET. SERV. CO. wiu. RHUNSWLICE AS50C. LTD. PART-

&.



RERSHIT, 507 0.5, 380, 333-932, 393 n. 14, 39/-9% {1993} (eanvacsing jeceral

coatta' interpretatiuns of warisus courlt rulings using "EXCUSABLE H.EL}:.E".[Z']'”

language to describue siruvations in which procedural defeults are excuser

and comaludirg that "EXCUSABLE KEGLECT" concept has "FLENTBLE KIAKTHG.

M o owot limited Lo sicoaticns where the talloare to timels £41c is dwue Eo

ir

rircucel snoes beyond che soncrol of the f0ler,” and comprehnends some slouacions

invulwing the party's or counsel's "OMISSIONE CAUSED BY CARELESSHESS™ as lang

an oparty at fault acted in A FAITH and 43d nof vause substential disruption

L rourt and opposing porey).



ISSTE T :

HHETHER APYFLLART SAMBEOS WAS BEMULIREL Td SHOW "CAUSE
AKD FREICDICE™ DE SEOWING THAT DTI3KISSAL OF HIG

WEW CLATH WOULD RRSOLT IN A "MISGAMELAGE OF JUSTICE."
WITEN THE RESFONDIMNG FARTIES DID 30T INYVOEE THE
IEFTA5F, ABUSE OF THE WEI'T BECAUSE IT Was SUCCEEREIVE.

Aprellant #swerts the legal standards governing aew-clzim suceessive
petitians priac to the enactment of the Aucltervorism and Eifective Jcath Penalty

Act of Aprill Zd4, 13496

FACTS:

1. The Court mtates in its Match 22, 2000 QRDER, "Mecause petltloner
alleges erpar LN the parole vlolation warrant he unsuccessivlly <hallenged
in his earlier habeas petitfom, and becawse petlcloner satlsiles netcher the

CAUSE AND PREJUGLCE WOE MANIFEST CNJUSTICE STANDAKDS REQULRED 10 AVOID DISMISSA.

UK A SUCCESSIVE R ABUSTVE PETITLON, McCLESKEY ws. AANT, 499 U.5. 467 (199,

the court Tinds thils matter should be dismissed. See, Mage 2 in March IT,
apnly, DRDER. The Coweb 2zlso included a dizcuasicn ot the diswissal b Ebee
petition an an sbuse of che writ. Ser, Page 3 In Matca 22, 200d, OFDER.

2. The defendants/Tespondants Within this actlon NEVER FILED A

RESTOMSE PLEADING IN THIS ACTION. [AMEROS ¥+, BOOXER & U.%5. PAROLE COMMISSLIGN,

Came WMo, Y9A-714A-RDE. Therelore, it 1s the defendancsfrespondants BUBLER DF

CLAIMING, A% A DEFEKSE, that this appellant”s $2241 writ ceastituted an abuse

of the writ hecavse it was successive,  See, MeCLESEEY we. ZANT. 699 1.5, 4&1,

494 (19913 (|w hen a prisoner f[les a second or subsequent sppllcacton [for
a writ of habeans corpual, the gevernsent bears the burden of pleading abuse
of the writ). Imn this regard, the nbuse of the wrir dectrine fupctiened as

3 claysle afirmarive defense. As the moving party, chls Appellant BORE KL BORDEN




WHATSODEVER until aswl unless the respending porby cheoses to dnvoke ihe delense.
and Tt 'z only after the govertmant satisfles Lhe pl2adiog burden thar 1he
bivrden reverts ta Ene petltlones to "disprove abwse 1o FPRE-ARDPA abuse of Che

welt ca=es.'"  See alun, Uk wa. ¥LEINBART, *F F.3%d 384, %33 n.5 [(D.C. Gir.).

et Jdended, 513 USS. M6 (19940 [(government's fallure bto plead wroit abasne

with spesificity Lls sol sxcused by fact that potitivoer was "om notice Lhot the
tinvernment intended Cp pursue the defensc'; "MoLLESKEY does not suggcst thal the
Givernuenz s burden is lifced when the peritigner has ootice that the fGowerameot
fnteads to prrses an abuse oF the wrlt debepse.  Hather, the Goveronmeol's burdeo

L, waqualified."); LEWANDOWSEI ws. MAREL, 94% F.2d 8385 {fth Cir. 199]] Head Noka

4 (altheugh steile arguwed abuse of writ Fo magisCrace judgsa, it Eadled ko T | ead

Wwrit abuse specifiecnlly in vbjections to mapistrace Judge's report znd THERERY

WA1¥EL DEFENSE.)

DIGLTSGS UM :

1. The McGLESKEY declszlon merely cutliced the mawner dn wvhich the
starfe mav ralde the DEFEMSE ul whuse of the writ. In maklag Che Juodgement
whelher tn loveke the defons: [n NOM-AEIPA csses, the slale'’s legal vepresentabives
have an obligation, both professlunally and to the canrt, £o refrain Irom asseriing
the defense unlesa they belivwe o good faith that the petleloner has sbused the
writ. ‘e generzl ethical aobligalbicn to refrain Erom nunmeritorious arguments,

Suw, AkA, Code of Professlosal Respeasdbdldity, TR T-LOF (A 015 (13071 [1lawyer may

ol “|F]ile a swit, asscri o poslclon, conduct & defemses o o o OF take other
aclivn . . . when e knows ar when Lt 1i: obviouws that such sctive would merely
cerve Eo hidrdss or maliecicusly injure znother™), has partlcalac farce in Ethics
contexl, hecause assertion of vhe defenye avromsticslly places on Che petibiomsr
a difileule narden of proving “an eloherete negative.”  Brre, EANNRERS wa_ U.S..

74 0.5, 1. ih oglaed).



&, Under the McCLESYXEY seondard, the state's satisfaciinn ol its
burden of PLEADTNG ARUSE {and, aprarently, of provisng that the petitios: 1= [ack
iz guccessive) [The gpovermment could neev prove Apsellant’™s petdtino Lo be successive

due to the Zacr chers had been KD FIKAL. RETERMIBATICHN ON THE HERTTS [iF AFFELLANT'=

FiRET PETITION, %es, HILL we, LOCEHART, 294 F.2d 10049, 10°0 (Hth Cir-}{eo banc),

eatt, denied, 407 U.%. LOLL (19800 ("The Niscrict Zour: &id not abuse its discretion

1m hearing Mill's wecomd pegician, breciamnse chere hed been no final Jdecerminatlon

oM THE MERITS OF GTLL'S FIRST PETITION."} whifes to the petitioner the burdeo

ro "disprove asuse.”  Although the HcCIESKEY decizdon did oot sddress the wacharies
of thic burden—shllitlag srocess, the prier practice that MefLTESKERY cuoal drmed, Hea,

G.faey Advizory Hote ta Kule 9 of the Rules Gowepnlng 52234 Cszes [V'Hor do we

thiuk that & procedure which allows che imposlolon of 8 Eorfelture Eor abuse of

the welt, without allewlng the petitionecr an wpparcunity co be heard on The issue,

compurts with the minjoos resguiredsents of fairness™ {quating JOHAS0N we. COPINGTE,

520 F.2d 3193, 399 {ath Cle. 9691113 PRICE wa. JOHREGM, T34 U.5. 266, 292 (JY&d)

(prisonatr due "faic[] epgpurtundty to meet all pusuibie objections to the Liliog
uf Tis pecicion™); MILLER wy. SOLEM, 758 F.2d 144, Let-45 (Ath Cir. 983 {eiting
vasesiifuccessive peifelon for habeas corpus may oot be dismdssed as abuse of

writ unless petitinner has been given ressonable opportunity to prove he has not
abused writ.) and litlzants? general right te failtr necice and an opportunity te

be heard, See, MOLLANE ws. GENTHAL HAKDVES BANE & TEUST Co.. 339 U5, e, 314-15

(1050, regulre that t3e cowct (1] laforw the petitdener that the state's plealing

o been deemed adeguate apd thar che Lagwve of AEUSE OF THE WRIT [y proaperly before

[he court, aod (27 permit the petitlones adequate time to swrmic plead Ings on che
st Loy, whether his Eailure to raise the clalx do the eariicr petition iy
exiused wedet elther the "causc and prelndEce” or "miscerriage of Justice" docerines.

Prioc bwe the 4eCLESKEY decdsion, it was gommon practice for the couris o inform

1O



Ehe peticioner and counscl that dlsmissal for ABUSE OF THR WEI'T was being

comtemplated, Hee, SPADLEY ws. DUGLGRER, R2% F.2d 1566, 566 (llch Cilv. L3ET)

("districe court MAY MOT DISHISS A FETLTION SDA SPOMTE pursuant o Rule Bib1

without flesc praviding the petlLlooer bobh with speciflc neclee that the
dismissal pursuast to 3ule 9(b) is contemgplated and with o ressvcable opportunlty

te prowe that he has not abuged ehe welt™y;  URDY ws. McCOTTER, 2% F.ld o2d,

56 (Sth &iLr. 193830 reversing Hele 94%} dismisszal Eoc lagk of requelslice nobkice
and opportunlty to be heard), wnd ton give the petitioner a falr npporrunity
feypicnlly ten (LO) days ot aorer ca proffer anm explanazlon for ouicting the

claim from the arior petition.

CONCLUSION:

5. Tnlz Appellaxt Terquests thils count to temand thls cdsne back
toe the district courer as Appellent can satlufy che burden of disproving almue
aither by making an adeguate showing of "eanse" and “prejudlce™ or by shawing
gnowiny rthat the disnmissal of the new clafm would result din a "miscarringe ol
Juztica.”

A. Appellant reguests this ceurt tu otder the adjudication ol all
factual disputes regarding lesues 1t questlocs as bo Appellants” exttadicles
from Brazil withls ac evideatiary heating-

r. Appellznt requests thls courr bo order the district courr Lo

make speritic flndings end LEGAL COMCLUSIONY, as this court is uasble ro Jzcilircace

aopellate review uf writ-abuse dismissal without yome. See, FRIGE ws. JOHNWSIN,

134 U.5. at #9F; POCCH wa. ZAT, 628 F.24 127, 146-%1 {fth Cir.], cert. denied,

454 V.5, H77 {1981): =LLIS wa. HaBRY, 661 F.?d 363, 364 (Bth Cir. 1979). Thu

seandard of review on appenl 1s abuse of discretion.  See, HEREST ws. SCOUT, &2

¥4 902, MS-0E {56h Olel), <cetb. danled, 515 0,5, LEAA (199%); HMHeGARY vz,

SCOTT, 27 F.3d 141, 1873 ¢5th Cle. (99401 0coutt of appeals will reverse "disrrice

11.



cours's Speicfon to dismiss A second or subsiedquest Federal habeas petition
Eocr abuse cf t¢he writ - - - imly [T we Lol an gbuse of . . . dizcretion
A court abuascs It discreclon wWhen 1 basa:n 1tz daclizlon oo ac ERRONEODS LEGAL

CONCLOSION or on 5 CLEARLY EEBONELMIS FIKUING OF FACT.M):; L.3. ex rel. TOWHSEND

vz, TWOMET, 452 F.2d 3%, %3 (7th 4fr.), cexc. denied, a0% U.E. &34 (197

tabuse of discretion found when discricc soweckE reaches MERITE of =zams flalm
suecassive petition).

E. This Cours need auly noce chee che U3, Parole Commission's
spell AC, 1992, the day the LZrazilioun Supreme Coort pranted extradition to
sppellant Lambreos to the Tmiicd Statcs. Therefoure, nat complylng oo srticles 5%, &,

S, 11, & 21. Saea, RWASHIKGTOK ws., FANC, 930 *.2d 1793 (Wash. 13977, cert. decied,

13% 1. Ed2d adE. PAMLT at L354-1261 offer copw ol U.5.—-BRAZIL EXTEADTTION 'TREATY .
The discrict court pever made a fiading of tact In Lthis cnwe.
q, The [[.5. Farcle Commdission and HWarden FBooker have LALKED

JURISNICTION to lopese a detalner against appeliamt Lowhros <ue ey the {act

che Brazilien Supreme Court never autherized jurisdlctivo, as per the excradltico
creaty, thus no showilng of couse and prejudice was neceysary far fusue tu be

vagnizasla o posteonvictien patiten for collateral revipw.  See, XELLY 3. L.5.,

29 F.id LIOTF (Fzh Clr. 19940 (Disteict Court's Lock of JURISEHICTION te imzose
enhanord senbtense Was nob hermless, even coacucrent geobtenve could be corvected,
taus, oo shewing of cause and prejucice was necessary o Llisue Eo 3¢ congniza>le
of postoenwictian pecfcion for collateral cevlew]; HARKIS ws. U.58., 149 F.3d 1304,
1705 (ith Cit. |%%8) Head Noce 4 {Eecauwse JURISDICTIOMAL CLAIMS MAY ROT BE
DEFADLTED, o delendant need oot show "cavee" to justify hils fallure to raize such
s £lalm.} T [.f. Farole Cemmlsaien and Wardeno Bunker have nat cozplled with

the .5, — DBAET.. FEXTHANITION TREATY styict procedural requiremencs. A Tedevzl
court mot only has the powsr bob alse the obligatien at aov tize tn loguire

‘oto furlisdictien whenewver the pessibility that jurisdiciion dovs nob esisT arises.

12,



15t II-

WHETHER "Ca75F" EX1STS A5 TD ATTRIRUTABLE ACTS AWD
OMISSIONS BY THE U.5. ATTORMEYS OFSTCE THAL INTERFERED
WLTH THE CLAIM'E PFRESEMTATION BY CONCEALING EDIVENCE
R UEREASGEADLY RESISTING EEQCESTED DISCOWVERY AND/SOR
TF THE IUDGE TN TIF EARLLER EROCEEDIRG TMPELED THE
ClaiK's FRESENTATION.

appedlant Laobros’ due praocess clghts where rialaced whnen "canse"
was estaSlished due to "INTERFEREWCE ®v oFFrCIalS’ . . . @okey vempliance
lmpracticahlﬂ.” see, MoCLESKEY, wupra, 499 U.5. at 434 (quonting MUREMRY ws.

CARRIER, &/7 U.5. 47H, “BB (LYBR).

FA{TS:
L. n Ausgust 21 1989, che 7.8, Partele Commission isdued 3 WARRANT
tor Lhe arcest of Appellant Lambras, punichabla by 5,357 doys.
N Lz Maw 17, 1992, Appellant lzabrog wae arcested 1o ®io de Jdaneiro,
Erazil on the fupgust 21, 1989 U.5. Faroke Juanlssion WARRANT by v.5- Mrenbs
and Brzzilianm Frelecal Police.
4, Girlweesss May 17, 1991 and Aapril S0, 1992, zhe U.5. Ceopottiment
¢l %raze and cne LU.5. Parale Coumlssicn REFUSED to cllec Jrazil a statement
ot Lhe Auguac #1, 1969, U4, farole Commissionm WARHANT chat Appellant Lamlroods
was artreated on io Eio o Janelro, Brazll om May L7, 1%491. Therelfoce, Lhe
1.5, Depaetment of Steie and the U.4%. Tarole Commdeslon relvuwed co offer a
TIELY CERTIFLID SR AUTHEHTICATED COPT 0¥ THE WARKSANT 0OF ARREET O OTHER ORUER
OF DETESTION LA342ED BY THE COMFZIEMT AUTINHIZL .25 OF THE REQUEST IWG STATE, WIGETHEER

WITH THE DEPOS TI0N LK WHICH THE WARKANT UR (IKBEL May HaVE BEER ZSSUEL aND

13.



LUty OTZSER EVIDEWCE OF FA0O0F AS EAY BE DEEMED COMPETERT L¥ TEY CasE.™  Soe
ARTICLE LEC13{2} of the I, 5%,—=BRAZIL LEXTEAVITION TRELLY [awvallahle wichin

WASINNGTOR v, CANG, 940 F.Zd Lisd, 13%4-13R1 (dash. 15997)].

f. ARTICLE Xx1. of che U.5.——EkAZL]L EXTRADLTEOH TEEATY stated,

Ha seraan extradited hy wirtue of the present TREATY MAY HOT BE TRIED (iR PUNLSHED

BY TIF REQUESTING STATE FOR ANY CRIME OE OFFENSE C{MMITTED PRTOR TO THF KEQUEST

FOR E15 EMTEADITION, OTHER THAN THAT WHICH GA¥E RILGE_TD THE REQUEST, caaal

e, FANG, ab 1154-11&1.
S ARTICLE ¥{4}, of the 5.5.,——-GRar11 EXTAADLTION TREATY wlearly
status that extradition shall nac be granced if the person soughi would have

ta appuar Lo the requesiing siate, before an EXTRAORDIKARY TRIEBIMAL OR COIRT.

The [.§5. Purple Uctmisaicn is wn EXCRACRDLIBARY TRIBUNAT. QR COURT.
B - oo AzTil 30, i9%#, the Brazilian Juprems LuworeT GRAWTRED, io
part, the U,5. requast Eor the extraditicn of Adppecllaat lamlstxs as to a Hay
17, 1939, lndictment, wob abt issuse hecs.
T. Gppellanc's lawyers ond cepreseacatives of the V.5, Department
nf 4zzte at the Eshassy in Brasilia, Breell scaced that Appellant would noz
ke profecuted Eor the U.%. Parole Vlolation Wacrant and would be given chircy
(40 days to leave the L.%. kefore the U.5. Farule Violaciopn Warrand wiuld
be walid, as per the U.5.--HRAGDL EXTRARITION TREA(Y, ARTLLLE XXT.
8. On December 9, 1992, in pretcial heatrings efore [L5. Haglistrate

Judgpe Franklia L. Heoel, in L.d. wvd. IAmBRGS, CR-4-HO-32, a L.5. District Coucl

for *he Clswricc of Mitoeeota, Fawrch Diviedon, .35, Droug EnEcroement fgenl
Terryl apgurson sesced that he arresced appellant om May L7, 1991, om o T.5.
Farele ¥inokatlon Werrant in Elo e Janelro, Brazil, therefore TAKING took plarce
as appellaat was placed in jail. Prool of sawme was supplled to lefendanse

wlithin the feollewiag REFSET b RZCOMMENDATION and QREGER:

la.



i dudge Jonachan LebedoffTs LESEL/E REORT AND RECIMELEDATION
L Hobe ¥&. LAMEEOS, CR=f=E9=5Z, page onv [1};

h. i.%. Maglstrate Jdudpe Erznilin L. Hoei, QOctober 30, 1992,
OENER, Ln U-Y%. wa.o TAMHRDS, CR=-4=KE9=B2, papge ooe ().

q. dn or abows July &4, L9994, Acwurney Havld .. Phiiliips was appeinted

Cu represent Appellanc in zhe H-Ll3 applicatlon <u the U K. Farcle Lenpizsion
i per che aupesc ZL, L9E%, U5, Pzarole Violation Werrant agalost Appellant
lamhran.  Astcarney Navld 1. Ehillipe REFUSED TO INYESTIGATE APPELIANT'YS AKKEST
IN BRAZ1L, BY U.5. AUCENTS UK THE AUGDST 21, 1589 [F.5. PAROLE YIOLATIOM WAHHANT
WOE AFPLLCATION OF THE U.5.—HRALLIL EXTRAGRITION THEATY TO THE AMGUST 1. 1989,
II.5. PARDLE VIOLATION VAREANT. srcorney Phillipa zerely torwarded Appellaal’s
informacion a5 tw prunl ul his arresz In Hrazil o the L.5. Farcle Commdssios
aod copy ot cthe U 5. ——0RASLL ERTHEADDTION TREATY.

1a. On or abowutl Merch L3, 1999, appel:ant [2led a Peotition for
wIlt of Habeas Zorpus wnder Title 28 U.5.0. §2240 To the U.5. Liretrict Court

for the Utlatrict of Kansas, JOHW CREGORY JAHRROE va. U.H. PARdLz CEeMISS 105

and Lhe U.5. Leparement of Justice refused to Lovestlgate ur vovered-up the

Euuis as to the L.5. Lepartacen: of Jusslce and B.5. Parule fouz=slssluon’e REFUSAL
to snbkmii devumeoirs o the drazZilan Supre=se Court, a5 per Lhe cegquiresnencs

af the U,.5,.--REASL. EXTRMLITIN LREANTY, &2 co the mupgus: &1, LBEY, L.53. Farwele
Viglstion Warront agoinst dppellacc lLawbroe.

Ll. The Listrict Conry refused co investigece or bo.d ao evidentiacy

heacfop o the werits as to the May L7, LG21, arrest of Appellant Lambres in

Biw de Javnelro, 2razll oo the August 21, 1%5%, U.5. Parole Vio.atlon marrant
and Lhe teszons the L.5. Parole Somcisslon and dhe Lob. Neparizest ol .usglice
EEFUSFI Lu subnit docueents to the Brazilian Supreme ©outi, s per the reguitemaatbs

cE othe LS. ——HRAZIL ZXCMALITION THREATY.



DESCOSSION:

12.  PREJUDIGCE: The U.%. Supreme Court's dcfinisiupn ol the "MATERIALITY"

elamant ol cartain PREOSECCTOR1AL SUFPRESSIG of EVIDEMCE viniativns, cChat thetve

i a "slwnpdficant™ or “reascenople 1ikelfhood that |[the crrer] cewld hawe affzeted

the judwamasne.” #ee, U.8. va. DAGLEY, 444 L.%. 6AT, BRI (1983} (pluralitx

opinion)) U.5. vs. VALENAUELA-BERNAL, 438 .%. RSR, 74 (1982), See, BYLES

ws, WIITLEY, 514 L., 419, 434 (19953} idiscussiag "macerialitry™ and "poeiudice™

stendards for purposes of PROSECUTORLAL SUFFRESSION UF EYIDHNCE and ineifective

assistance rlalcs and eophasizing that, in order Lo escablish prejudice, claimant

ust prove chat wialeatlan wndermines confidence in oulcomse buc need not prave

that 1t 1a ""mwore likeiv ihac noe'"™ hac, bue for wiolatlan, outcoce would
L]

have been different {vlelng sucharicy)]; HATLLFF ws, U-&-, 9%% r.2d 102%, L)ED

(Lh Ufr. 199310"it is obeions that [secclon 2255 zpvant] will smller ACTUAL
PREJUDECE il his claim [of erroncous arder of reszizoclon] is owi heard, because
e will be fereed to pay an award ul restlzuilon which could nod nthuraise
e wpe Lel ™)

13 The STRILKLAKL element cf PREJURILE L& satilsfled because "theru

WAE 4t the wery leasc 4 AEASORABLE PRODALILITY™ thai petiticner wouid huove

prevailed on appenl if appallate counsel had redsed crruneously onitted state

law claim, See, MATO wo.o HESNDERSON, 13 F.0d 52H, 236 (Yod viv. 30435 AlAR

va, SINGLETARY, L¢ Fodd Jol2, 018 (llth Cic. 19YSHISTRICKETARL requirement

ul "GEASOHAZLE PREOBABLLITY™ «af 4 different eesult is siwmply o probabdilicy sufiledernt

L underaine confldenes in the oupeome of the case, @ stondnrd less rear prool

Sy i prepondersnce ol the evidence. ).

ia.



14, JURTSDECTTONAT. BEFECTSE CANNOT BE PROCEDTRALLY DEFAULTELD:

Therefore, this Appellant dld nat have to show ceuse snd prejudice to collaterally
attack hie Asupust 1, 1989, 1.5, Parole Violaclon Warvant that 1=z lodged sc a

DETAINEE om eround that the 11.5. Parale Commiszsion LACKED JOURISIDICTION to inpose,

tlue to nen-compliance wich the U_H. - BRAFIL EXTRADITION TREATY. See, HARRIS wvs.
N.5., L&% F.3d 1304, 1395 Head Note 2 & 4 {Juritsdicclonal defasts cannot be preo-
cedisrally defanlted) (Becanse jurisdiccional clalms wey not be defaulted, a
defendant need oot shov "rause” in Juscify his fallure to reisge such 8 claim.)
{Fucchetmatra, we are bound teo assure nurselwves of Jurisdiction even 1f the partiles

fail teo vaise tha issue.  Hee, [HSURAMCE CCRF. OF IR, LTD, 456 U.5. at 07 ("[A&]

paurE . . . will ralse lack of sub]ect-matter jurisdictien en 1ts cwn motfion.™ )3

FITZAERALD, 76l F.2d at Y2530 ("A lederal ccurt not only has the power but alse the
(BLIGATION &t any time Co Lnaolre into ferisdiction whenever the possikillty char

Jurisdiction does mot exlst arlses."] (cdting BHIENADDE wu, GIDDOETT, 423 .5, 707,

9% S.Ce. 154, 44 T 014,24 535 £1975); CITY OF KENMOEHA ws. KELUMQ, 412 10.5. 507, 93

Gu.0E. 2222, 37 L.TG.24 109 £1973). TId. at 110E.} The Zevench Clrewlt has reached

a aimilar result in KELLY ws. U.S5., 29 F.14 1107 {ith Gir, 19943 {The toure cuncluded,

"herause juriadictional defeces ara nonwalvsable, Kelly need mot provide ns Wich
ap excuse {"cause and preludice’) adequate to convinee us to targive his waiver."

Tl at L114)

HAVE THE FOLLOWING PARTIES DTYRPLAYED ATTRIEUTAELE ACTS AND  (MTSETONGS
THEAT TKTERFERED WITH THIS LPPHLEQﬂT'S TLATN TFRESENTATION BY CONCEALTNLG
FACTS AND EVIDERCE TO SBOW A  FUNDAMENTAL NISCAERRIAGE OF JUSTTCE.

15. FAalTs SUPPRESSED EY TARTIES:
a, fopgesc 21, 1989 .5, FARDLE VIOLATINK WARRART
b. appellines arrest on swgust 21, 1989 U, 5. PAROLE ¥ IOLALTON

WARRANT IW BEAZIL



z.  Brazilian Supreme Court was oot presunted wich a 'BULY
CERTIFIED OR AUTHENTICATED COPY OF THE AUGUST 21, 989 L5, TARDLE WIDLATION
WARRANT AGAINST AHPELLANT JOHY GREGORTY LAMDROS, TROGETHEE WiTH THE DETLEITICN CPON
WHICH THE WARBAKT MAY HAVE HEEW ISSUED AND EUCH OTHER TWTDENCE DH FROOF AS MAY EE
DEEMED COMPETENT (M 'THE ZASE,"™ on or before april 30, 1992, the day the Erazilisn
fupreme Coutrt GRAKTER, in part, the [.5. renquest for excradlclon af Appellant

Lamdtos te the [-%. See, ARTICLE IX(13{2) of the 1U.5%. — EWAZIL EXTEADITION TEEATY.

G, TREATIES: Any conflicting Bow of 8 abate sust ¥ield to provisions

of 8 treaty withln the scope of the treaty-maelog power. See, SANTOVINCENZD s,

ECAN, 284 15 D, 52 3.0t. 8L; Ewery treaty made by the authorier of the Umited
Statea is swperiar ta the Constituticn and laws of any individual atate. 1If a

law of 3 stuce L eonbrary to a treaty, It s wedd., See, HAUENSTEIN ws. LYEHAH,

ICC 8 &@3; Thiys cooart will not slter, amend, o add Eo any treaty, by inserting

ary clause, small oy great, &0y more thas lao oa law.  See, THE AMIABLE TSABELLA,

f» Wheat 1: Treables, like atatutes, musk ruest an £he words uwsed; nothing adding

thereta, nothiny diminishing. See, LEAVENWORTH, 1. & G. R, C0. ws, U.5., 92 1.5,

7331; In Interpretlng 4 Ereaty, the Cnlted Status Hupreze Coure's role i3 limited
ta glving effect toe the intent of the treaky porcley; when the perties ta &

treaty both agres as Lo the weaning of a toeaty proevisicn, and that dntereretatdinn
followe the clesrc Coeabty language, the Supreme Court wust, sbsent extraordinarily

sEroog centrarcy C?iﬂﬂﬂtﬂl defer to that ipterpretaticn.  Sea, SUMITOMO SHOJT

AHERICA, IWC. 5. ﬂiﬂﬂktﬂﬂﬂr 457 US 176, 102 % Qt. 2374: If a treaty admits of

twas lnterpretaticns, one limited snd the other liberal, onme excluding and the
ather furthering private rights, the more Liberal ome should be adopted.  See,

SHANKS ws, DUPONT, 3 Pet 242; BORDAN vs. TASUTRO, 278 U5 123, 4% F Ct. S

ALELEEY vs. JOERZDE, 279 [L5. 47, 4% 5.0c. 113: The entize instcwoent must he

gaamined lon oeder that the veal dntentiom of the two governments, which rust conkrol,

18,



Ca¥ e ascertalned. See, [L%. vn. TENAS, 162 .5, L, 16 §.0e. 72%; Ta the

ferT "laws,™ [n & treary, Ls fncladed CUSTOM and USAGE, whin oooe sectled,
thangh [C mty be comparatively of receat date, and s not ooe il those ta the

contrary ul which the memary of man runneth not. Ses, STRI'THER ws. LUCAS,

12 Pet. 4190: A counael of a farelgn gavernment cennob be heard Lo guesclon £he
tarmication of 4 treaty prowvision fu which hisz government has agreed.  Ree,

VAN DFE WivyLs wa. OGCEAN TRANSFORT 1., 297 U5 1l4, 56 B.Cv, 3%2; A private

party who finds the continued existance of a treaty inconvenieol may oot Levwokea
the doctrize of rabus sie stantibus oo behalf of the partics o the treaty

when they wemtinue to ggsert its vlballty, See, TRANE WORLD ATRLIMES, INC, ve.

FRANKLIN MTWU CORE. {USY, 104 S.tic. 1776, 80 L.Ed2d /73 (1984)7 A treaty Is the

supreme lrw of the land, and hinds the courts as much a2y an aec of Congress.

See, [-H. wa. THE PECGY, | Cranch 103, FELLOWE vwE. FI'I..ﬁ.ﬂF.‘F;HlTH,. 1% Haw 1&&:c  The

Federal Cooatltution, the laws wl the TUnited States made io pursuance therect,
snd 411, TREATTZS made wnder the auchoricy of ehe Umited States, are the supremo

Iaw of ehe land., See, FOUDTAOT wa. 0.5., (Cherckes Tobacec) L1 Wall L1G; A

Tregty of che United States 15 n law of the land, &y nn act of Congress is, wher-—

gvar its pruvizions prescribe @ sule by which the tlahtsn of the PRIVATE CITLIATH

oT subjcct may be decermined. ee, UL5, we., RAUSCHER, 1.9 G5 407, 7 5.Ct, 2344

Until a treatw bas been denpunced, & 4s the duty of hoth che governzent and the
coutts to SARCTLON the partormomee of the oblipations reclpracal ko the rights

which the TREATY_DECLARES end the government asserts, even though the other party

to it holds to o difEerent view of Jts neaning. See, FACTOE wo. LACRBERHEIFER,

o0 5 27, 54 S.Cc. 1%1; A prewxcy CAMMOT CHANGE THE CONSTITUTION or be held

walid it in wlalatlonm thereofs  Ses, BOUDINOT vs. U,S; (The Cherokee Tobacoa),

11 Wall ela.

L7, 0.5. PAROLE COWMILESION, D.5. ATTOERETS OFFICE, 11.5. DEPARTHENT

OF STATE, U.%5. DEPARTHERT OF JUSTICE, AND WARDEN ROOKER: The following cases

19.



demoesitrate hw profsecotarial or pollce suppresslon of avldesce ar athar

clscovery—related procidees, LQEEH ﬁﬁ_ﬂq&lineﬂ in paragraph fifreen [15)(a.b &

—-r—

51, wirrlatod Appn!lant Liambirns! DUE PROCESS RIGHTS:

d. EYLFS wau. WHITLEY, 14 UJ%. 491 ([199%) {"Because the necr

gifect of the evidencve withheld by the Seate in thls ease yalses & Cexsanable
probabilicy that 1ts disclesure would howve prodoced o dEMferenc result, KYLER
fc entitled to o new trinl Mg

" IGRIWS we. REES, 74 F.3d 73T (6ch Cle. 19963 [ckate's

—_—

BEFUSAT. to provide setitionetr with TEANSCRIPTS, racher than merely courk
reporter’s tape record lags, of previpus twe trials vwhich ended in miatrial,

violaceed Fryual ¥rotoction Clause) s

o MANKS wa. BEYHOLDS, 534 F.3d 1308 (10th Cir. 19957 (progsecution
guppreesed evidence that ac least three cther men were previcusly arrested fer
erime wich which petitloner was charged, that twoe of them had been positively
identified by eyewltnesses, and that cell-mate of cne of previcusly arrested
gucpects claimed that sugpect hoel confessed to crime.)

d. ROWEN wi. MAYRARD, 799 F.Zd 3931 (L0th Cir.), CZRT. DEKIED,

AT ULE. 9RY {1986} (prosecwtor suppressed shenl of doveacipatfve regovtal

E. WATENR ws, 1LOCKRAKT, 763 F.2d 942 (dth Clv. L9831 Cen banc),

CERET. DERXRIED, 4 & 1.5, 1020 {19361 (prosecutorlal suppression of exculpatery
avidence)

f. LAMBERT vs. HLAHEEELL, G52 F.Supp. 1350 [¥.D. Pa. 1997},

vacated & remaccled on nenexbhaustinn prounds, 1346 F.3d 506 {icd $0r. 199E) (peciciomer

proved ab least by CLEAR AND CONYIHCING EVIDERCE™ “at least twenty—Iive"

‘metances of MESTRUCTION OF JIsTLCE, TERICRED TESTTMOWY, the wWHOLESALE SUPPRESSICN
OF EXCULPATOEY EVIDEMCE ARKD THF FARELCATLON OF INCULFATORY EvipEwCE" by preaecuters
and polire afffcers which tesultbed ia "trial [that] was corropted Erem 3tart to

f i.n i E'h h..r. 'ﬂ“’!l ].EHE ].E 'pr.n ceckor L.k ] ||1'_|_ =S I:,:ﬂlj_l_ll: t " a_:'lli ooy i T inc o f -.I. nnccent 'l.v."l'_"ITIEl".':l

1



LE. .5, DISTHRICT JUDGE RICHARD D. RQCERS:  CLAIMS RELATING T2

MITIGATING CIRCIMETARCES: (A Claims, ardsing weder LOCKETT wa. OHID, 434

U.&, 384 (319787, that telal court impreperly restricted conslderation of non-—
acsbatory citigating facters:

ida GORE va. DOGGER, %33 F.2d 9G4 (kbrk Cir. 391) {per curiam},

cert. denied, 502 U.5. 1066 [(199)) {unconsclcucional exelusion of nonstatutary

mitigating evidence of 2leohol and drag Ingestclon ab blme of killing}

b. SONGER v, WATNWRIGHT, Th9 F.2d 14EE [(1lch Cdr. 19B5)(en

hanel, cart, depiced, 481 U.5. 104l{per curfaor) (sencencing judge UACOWSTITUTIORALLY

llmited mitigatinmg clrewnstanees to factors coumerated in atatute].
(B DOTHZIE CLATMH BELATING T3 MITIGATIKG CELRCIMSTAHCES:

. PAREER w=. DUGGER, 499 11.i. 08 (1991){trlal court sentenced

peclbloner to death on basls of assertad abgence of witlgating clrocumstamsis,
thiugh wmitigating circumseances menifestly were préefsencs.

d. DUTTOHN we. GROWHM, 812 F. 24 333 (10th Cir.}, cerc. denled,

A4 .8, H3A [(L9A7I(trdal court barred pecttdoner's mother from teshifying as
mltigatior witness bugause she actended trelal In wioletfon of rule om WiLOESS].

e WALKER ws. DFFR&, 30 F.id 670 (9th Cir. [993)(sentenclng

judpe VIOLATED DUE FROCESS CLAUSE by failing to follow ptate low pricocdure - ie

which peticioner had comstirutfonally protected "LIBERTY" interest - for decermin-
ing applicabilicy of "habitual criminal" seatence].

f. U.f. wa. MAYBECK, 23 F_3d B3E {Ath Cir. 1994} {scccbim 22335

mieant improperly scmtenced as career offender wnder Faderal Sentencing fmide—
]lnes based on ERBNEELDY CLASSIFICATION OF PRICGE CONVICILION as one inveslwedng
ripleaee].

1q. 0.5. FARDLE COMMISSTOM: CLAIMS ARISINLG DURING THE BXST-TRIAL,

APPELLATE, OF POSTCONWICTION STAGES OF A CAZEH:

A YOUNG wve, HARFER, 167 5.0, 1:iaB (19970 (revocatlos of So-
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called "preparole” status, conducted withaut due procass protestion which

MORATSSEY vwn. BRIWEER, &0B .5, 471 CI9T#Yy assores indlvidueals subjeck £o parole

reveeation, violated DUE PROCESS T1LANSE basause "preparale” “proprao .
difrered from parele in mame olome") |Fleare note that oo such crime of &

YSFECIAL PAROLE TIOLATION™ exists n Brazil, that which Appelliasnt Lambroe'

Aupuit 21, 1989 0.5. Parole ¥Tiolztion Warraot is forl.

N, LYMCE ve., WATEIS, LE7 5. Ct. 8%L (1997701992 statute’s

retroacclve revocation of five years' wierth of good tine cred-¢s thet petitiecret
arconmulaced under repulations [ effect lo 1984 when offense and gullty plea
ooeurced, and petltloner’s reatrrest nond relpecarcevation after bedng teleaszed Gaszed
e accumulaced credits, vialated EX FOST FACTO «olause.)

Fa BLACELEDGE v, PEEEY, 417 LLE, 2L (1974) (wvindictive

reprosecutlan following successful appeal} |wilndietiTe reprosecution after
auccensful extraditinon from Brazil]

d. IELY ws, PURKETT, 1% F.3d 803 ¢&th Cir. 19} {procedurns

used to revoke petiticner's parole winlated Jue process requirements established

ir. MORETISEEY wa. BREHER, @08 II.5. ATI [1972y: "Pecltioner hss been imprisonnd

far alpost two years now pased wpuo revecatien procedures which did med approach
the most MINIMAL SEQCIREMENTS OF UK PROGESS OR RELIABITITY.™)

a0, ATTORNEY DAYVID J. PNTLLIFS: Attorney Phillips reprosentrod

Apprllame Laxbros In 1999 as peor Che Auwgust 21, 1989, DLE, Zarele Viglarioco
Warrant. in Teant of the 0.5, Fartole Commlssilon.

i YIMMELMAN vs. MOWRETZEON, 477 U.S. 363 (L98&}{petitioner

convicteod afces accorney falled to make obwloos acd merlterleus edjectlons Lo

tainted evidence formlng kasis of stals's rase.)

h. ﬁRﬂNH va., MYERS, 127 F.3d 1184 {9tk Civ. 1998}{zounsel

fallad to Jpwestlpate and presant avajlahle restimony supporting petivioner's

alibi.)

21,



r. BAYIOR ws, EETELLE, %4 F.3d 1327 {9tk Cir. 1998}, cert.

denied, 117 5.0, 1229 (12973 {commse] was Inebfectire o Falliog to pucsue
adequate investigation ot potential vernlpatary seralagloal e ldesaze [n
saxual assault cose,

d. MINTER UE'EJCKH&EI’ ¢ F.ql 722 I:_EI:E'. Giv. !':J'gq]{c'.cnzlzn.':u|1.!5

decisicn net to jovestigato pllltl:nlt[.'!ll].-' wilable defense was adcedsonalile amd
could not be justifled as "TALTICAL DECISIOEY Eo Eocus aste lusdvely on albtecoarlee

defense] .

L. LHAMEERS ws. ARMONTROUT, 907 F.Zed 829 (3th Cir.], ceart.

dended, Y6 .5, 30 (129 [cawmsel falled Eo fnbervlew and call wibnesses oha
vould hove 51|'|:|'|'.|-:1:r|:4.=.-.':| peelelaner’s elaim of 2elE-defenae].

t. PATRANSI wi. NELSON, 12T F.o%b 297 (7th Cle. 1997 ) {aounsel

Failed €2 inmvestigate and do other preparaclon neecdsd bo ochallenge proseont lon®s
caza and present cuase in milipgaclan).

E- BAXTIR s, THOMAR, 45 F.3l 1501 11k Cdv.l, cervb. deoded,

716 0.5, 948 (L9950 (because trial arrarneys d0d mac abbtaln pek LE loner's sehaol
and hespital records, they falled o find aed preszect evidenece of patitionetr’z
peveblatric problems and priore commltoent co payehlabrles dectitobion, ) [Abbtorney
Prillips refused ko abiain copy af all recoreds scBaitted toc the Brazilian Suptewme
Court that werdfies fthat the Augose 21, 1989, U.5, Parole Wiolatilon Werreno was
not presented ko the Stazillan Supreae Court thuz Appellant Lambros was oot

gracted extraditinn n mame |

h. MARON wei. HAMNKS, 97 F.3d 887 (7th Cdr. 1996) {aprellatse

-

coppsal omitted apparently merioorbous elafe cher "adalssion of testleony cone

cetning the intformant’s statemencs was Inddmissible hearsay UNDER THDTAMA LAW,™,

“ohan wa are comvinced that @ petitiomer might well have won his appeal on a
slgnificant and obwious nuestion nf STATHE 14aW chac his cowese] omitted to puarsue,
we ate aompelled to conclude, as we do hern, chat che appeal was wac 1’11114’]:211':2&[:21113

e T T

fale and that the resgulting affirrance of hls convleblon 1s cob reliable™). | TREATY

LAW]
3.



z2Ll. TLTLE 5 D.5.C.A. § 706, ATMINISTRATIYE FROCEDTRES ACT: CLATMS

SHRISING DVRING L. PARDLE COWMISSION AWD U.5. DISTRLICT COURET REVIEW:
A Title 5, U.B.C.4, §706, ECOPE OF REVIEW: To the extent.
necessary to decdaiens and when preaented, the reviewing comrt shall decide all

EELRVAKYT LUESTINS OF LAawW, INTERPRET CONSTITUTIONAT AND STATUTORY FROVISTONS,

gnd deteralne the meanlng ot appldcabillity of the terma of an agency action.
The revlewlog court shall:

(17 compel agency actfon untawifully withheld or unresson-
ably delayed: and

{2} hoeld unlawful and set seide Bgency action, finding, and
concluslona found to Be -

(A} arbitrary, capricious, snd gbuse of discretiom, or
otherwvise not ion accordance with Law;

{B) contrarv to constitucionel right. power. priveloyu,
or Immanity;

{C} 1in excess of stotutory Jorlsdlctlom, suthority, or
limdtaticos: or short of statutory right;

{0} WLTHOUT QESERVANCE OF PROCFDURE REQUTRED EY LAW;

{E) unsupperted by suhutantial evidence dn a case

gubject to sections 558 and 3537 of thils tltle or other=
wice reviewed rpo fthe recurd uf an apgency hearing provided

by statute; or the tecord of ao ageacy hearing providad
by etatuta; or

(FY umwarranted by the Eocts £ the edtent that the
facts are subject to telal de oovo by the reviewlng
caurk,

Ino mazing the {oregnlng decerzinations, THE CGOURT SHALL BEVIEW THE WHILE BECURIF or

those parts ot 1F ¢ited by a party, and due sccount shall be taken af the rule of

FRETTDICIAL ERROR.,

h. The court, Erial judpe, are presumed to koaw the law ! co

gpply it In making thelr decdsions. SHee, WALTON ws. ARLZONA, 111 1. Ed2d 511, 517

Head Nove 6 (1990).

o FACT ISSOE: The farct issur exlsts whecher Appellanc Lambros
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waz arrested in BRATKIL on the Adpust 201, L9HY, [.5, PARILE DOMMISSD0% CWALKANT and

i the BRAZILIAN SUPRFME CGIUBT WAS PRESENTED WITH A COFY QF THE AUGUET 21, 1983

0.5, PAROLE COMMISSION WARRANT ARD/OR OTHER EVIDEHCE OR PROOF AS MAY RFFMED COMPETENT
UNDER THE U.5. — BRAZTTI, FATRADITION TREATY BEFORE APRIL 30, 1991, WIEN TNE BHAZILTAN
SUPKEME CODRT GEANTED EXTEADITLON OF APPELLANT LAMAROS TO THE UNTTFR STATRS HIE
OTHER CRIMINAL YIOLATIONS THAT DID KOT INCLODE THE AOGUST 21, 1989 7.5. PARDLE

YIOLATION WARBANT. The U.5. Parole Commissfon has not prowved that Lb provided

the Heazilien Supreme Cowrt wlth the Avpuat Z1, 1989, WARRANT nar has Lo proved
chat the Brazilian Supreme Court authorized Appellant lacheos' extradition om the

August 21, 196%, wakkadNT. See, BIGGIKS ws. KELLEY, 574 F.2d 7EY [197B) [Abaent

cotplete record of agency dctlon, reviewing court i LHGATABLE of compl¥ing with
wrecedural requicemencs statutorily mandated by the Admicdatrative Frocedure Act.
G FL8.0.4, 85 105, I0E{2Y¥N), Eead Kete IJ(FRI's relusal to honer former apecial
Agent"s request for production of docoments, . - . cesults in wreagful exclusien
at alminiatrative lewvel af infarmation to wkick ngent is enticled for preparation
of proper defense fo hils Jiamwisszal, RESULTIRG 1W INCOMPLETE RECORD FOR REVIEW IN
DISTRICT COURT HEARIEG AGEMT'S ACTION SEEKTINC RRINSTATEMENT AND BACK FAT AHD
KEQUIRIKG REMAKD. Id. Head Kote 3.

L "ETBETANTTIAL EVIDENCE:™ This Court, the Tenth Lircuidt,

b stated that "SUISTANTIAL EVIDEMCE," feor purpese of Admindstrative Procedure

Act [(APA), L5 wore chan mere scintilla, acd wuest be such refevont evidence as
rteasnprable persnon might accept as adfeguate to support concluslen; evidence 1s noet
substantial [f [c [s overwhelasd by other evidence eor 1f it constitutes merw

copc lesions.  Ree, OLENHOUSE ve. COMMODITY CREDIT CORFP., &¢ F.dd Lagl, $363 Head

Maote 29 (lOth Zir. 19947  The OLENHOUSE cpae affavrs an execellent ovarvwiew of the
APL standards tre ke apglled by the Sourt and the Appeals Court.

E. KEVIEWING AGENCT'S [FARCLE BOARD] DECISION: In roviewlng




the apency's dectafon, B coOurt omst comslder ANY EVIDEHCE that “falrly detracts"

from the ageoncy's Eindinga and conclusioms.  See, UNCVERSAL CAMEEA CORP. va.

MlLEK, 940 1.5, 476, ABB, Tl 5.CE. 456, 464-h5, 35 LB a6 {19:1F; quoting

JOWNSON vs. UFFICE OF THRIFT SUPERVISON, AL F.id 195, 201 (TnC. Cir. 1996).

f. THE PAROLE STATUTE: Title 15 U.5.C. #4203 (19BZ), and

the ADMTHIZTRATIVE FEOCEDUAE ACT, Title 3 [CL5.0. §F TOA(ZI(AY (1%B2), commit
pacrale declslons to the scund discretiun il the PAKGLE COMMISSION. See, BOTH

U.5, PaROLE COMMISSTION, 724 F.?d 834, 839-40 (9th Cir. 1984); Altheugh the

Parole tommlusslon's substactive decisiens po mervlts arvre emempe from review under
Title 18 U.4%. 5. A, 54218(4Y, coutts tetaln powst Eo vevlew allegaticns that the
FAROLE COMMIS4%L0M has taken actlen im wielalbon of lts owm regulations or acted

without ebservonge nf procedures rtequircd by law, See, EIRK va, WHITE, 417 F.Supp-

423 Head Wore | (E.D.Va. 19563 {Title 5 . 500480 B706{21(0]).

2. COURT OF APPEALS: In reviewlng district court's canclusian

that agercy [nlled to comply with procedural requiresents of Administretive
Procedure Act, Court of Appeals is free £o xake Independent determination. (n
appellate review of district court's Mdndings that agency actions werr arhivrary
and capriclows, digtrict court’s conclusinns nf law are sccorded deference given
to finding of fact, and reviewing court wav freely aet them asdde 1f crromewws.

Seo, WASHINGTON STATE FARM BURFAL wy. MARSHALL, 625 F.id 706, Head Motes 2 & 8

futh cir. |9B0Y. The €ourt of Appeals revlens diatrdet court's conclesion as

ta whether that conzlusion was based upoo ertoneous legal standard or upon

CLEARLY ERRGNEQUS FINDINGS OF FACT. Ticle & U.S.C.4. §70&(2}4D}. Dee, KILKOY

v3. BUCKELSHAUS, 735 ¥.24 1498 Read Hote g of9ch Cie. 1934).

CORCLUSION

26,



21. Far the resaons stated herein, Appoeliant Laabrns requescs this
court ta distingulsh carefelly whether Appellant’s claim, "1ACK DF JURISDICTION
OF PERESOM OF FETITIONER," as presented withidn hie second andfor successive
habrcas rorpus applicatlen L[s che same a3 clalms that were prezented lm hils

prior applicatica, [U.5. Distrlek Court ol Kaosas, Case Wo. 95-3119-BDR, depded

on Februery 5, LY9B, or whether, on the obther hand, che claim 13 selffclently
differenc Zrom claims previously litigated that Je "Ywin oot presented in priov
application.”

23. Appellant reguests this Court to follow Loy published standaed

in PARKS wa. REYWOLDS, 958 F.2d 4Yd9, 995 (1deh ¢iic. 19323, Appellant maincains

that his I “"FACTUALLY INMNOCENT,™ and that his It raicing a comstitctlanal

tlaim, that 17 oot resolwed would resuic dn & "FUNDAMENTAL HMISCARKRIAGE OF JUETICE,"
thus sorwing as om addlcionz]l safepuard against compelling an innocent man
to sukber an wacopstitullomm] Tuss of liberey.

LU, Therefare, this fGoure muse decernline whether a constitutionel
violation occurred and the probability B¢ CANSER €he PARGLE EOARD avd DISTRICT
CODBRT to coovict am iooocent men. This Inguiry Invalwes theoee poongs end ehis
Appellant will suewarize same in order: (1) & comsticutional violation: A
TEEATY VTOLATION occurred withdn the U.5.-~-BRAZIL EATRADITION TREATY as outlined
ay bo FACTS SCFPRESSED BY THE C.5. PARDLE COMMISSECON AND THE TISTR:CT COURT
LY TPaHAGEARH 15Ca)ibl&ic). The U.S. Canstieucfon and ALL TEEATIEES are the
supreme Law of che laad: {21 a prokakle effect on the jury'a determination:

One may use ooy sboandard, "[aidr probabiliey,' "reasonable probabilicw,' or

the "more LLlkely chan oob™ staodards; aod (3] The cownvictdon of an donocent

man. This court bas cmphaslsed that an Integrol pore of this cehree—prunged
inguiry is the claim or showing of innoconce.  Factual [nnocence must oean

AT LEAST aufficient claims and facts thet——-hed the jury coneidercd theoa——-probably

7.



would have conwinced the jury chat the defendent was favtnally donocent. See;
PAKES, %38 F.2d 989, 993,

25, Thia Court has Fukther atated, "[Tlhe sbuwing of factual ilpmeoeods
at this stage of a habess proceedisg muzk be more than an fncremental eddiciomal
set of douhts., The federal court, ie applying the "probabilicy caused" prong
of the standard, can only justify fnterference with the jury's werdicc where
the factusl showing 2f I[tmacence claim iF direcely relarted to the constlrutianal

wlilation and 1s so strong that, had the excluded probative evidence heen before

it, [Proof August Zl, L9482 Parole Violatlom Warrant was presented to the Brazilian

Supreme Court, aa per U.5.—BHAZIL Extraditiom Treaty requiremente, and Appellaot

was extradited oo same], the |ury prebably would have concloded that the delbencdaot
was [mmacent.” See, PARES, ar #99.

. Therefore, this Appellant has proved FALCTLAL TKKOCENCE aE per
the viokecLon of the U.5.-—BRAZIT. EXTRADITION TREATY.

at. Appallant requests Chls Comrt bo remand this cdse back to the

Districe Cowre, Ef necessaTy, &6 the DIscrlek Cowtt has mever Fuled on the

MERITS of the 3razilian Supreme Court halng pregented with the Angnst Z1, LREY
Parale Vielation Warrant and Appellant beolog extradited from Bra=zil nn same.

A aseond petitien iz oot swcceaaive (end mot svhject to dispigsel under SANDERS
va U.%.% 1f the Couct DID MOT diamiss the carlier actien "oo the merits.”  Zee,

SANDFERS ws. U.8., 373 E.5. 1, l9-16 (19a61). Accord 28 L.A.0G. §224&0b){1%94)

[superseded) (successive petltlon role applies only “afrer an evidentiaty hearing
on Che merits of 3 material factual lasue, or after a hearlog on the merits
nf an issue af Law."); RULE Y(h) of the BEules Governing §7754 cases (M"prior
determinatiaon... on the merfirs,™) Explleitly codifying BANDERS' holding on
the 1966 omopdments to 2B U.5.C. §2244(h), (COMGRESS limited successlve petlition

dismizsal te sltusticns in which relief was dended dnm the carlier proceeding

28.



“aiFter an EVIDFRTIARY HEABRIWG OW TIE MERTITS OF A MATEREAL FACTUAL ISETUE, or
afrer, & HEARING O THE MERITS OF &K 133C% OF LAW. Coosistent with this Tanguage
and wirh EAYDERS® holding, the courks have concluded that "with prejudice”
dismiseale of prior pebliiona ARE WOT ON THE MERITS WHEN:

. The clatn as pleaded [n eirher the prior obf curtent petition
elleges dispositive facts that are nob "conclusively” disproved
by the revurd and that were nat Cested at an evidenclary hesting
in the prior proceeding. See, SANDERS, 172 V.5, ac 5, 14,

L9-20;

b. The prior deteradnstion in other respectse WAE Summary
and not bauzed wpon the legal zerlts of the petitioner®s claim.
See, SHATTH ws. WEAGER, 393 U.5. st LIB.

iR, sppellant cequests this Court to serve the ERDS OF JUSTIGE.

in secopodatlng chis Appellaat as b the interests af stake 1n the wrlt abuse
context, the MoGLESEEY Court accarpd [ngly eoncluded that an Appellant's presentacion
sF "a meritorions uyonselicucionsl clafip™ [n an alleged successlve patitfom Mayerr Ldes"
Che systeple interests in fdnality and vonservaclom of foderal Judicial resources

a5 loeg a3 the Appellant acted with “reazomahle care and diliyence™ at the

time of the carlier petiticn and did net "withhold claims for manipulative

purposes.”  See, MeCLESEEY, af 492-93. appellant lazhros states under the

penalty af perlury that he has acbted with "reasconble care and diligence™ at

the time @1 his eaclier petitfon amd did not "withheld clalws for manipulatiwe

pULPr&es.



CONCETS ION

For the ressoms sctated hereln, John Grepory Soamberos respectfullyr
requazts that this Hoensrable LCourt make an Qrder dismissiog the PARCLE
VIOLATION DETAINEE lusued 12 2989 by the Urited Scaces Marcle Commlszlon,
due to the fact it does naf cownply with the U,5, — ERAKIL EXTHALLTLION TEEATY

that Lsmbros was extradiced on 1n 1992,

Berpectfully submitted,

—_ - j}
™~ f""---. ._.E—ﬂ—T-.::-—?—-—-_— B

Jeti Grapory Lambros

Appellart - Pro 5e

Kig. Moo B0416-124

51 Leavenworth

P.O. Box 1000

Liragvenwortk, Kansas b6olsd-_U00 L5A

INAMORK  DECLARATION ONDER FEKRALLTY {1IF¥  PERITRY

1 J0HE CRECDEY LAMBROS, declare under pemaliy of perjury that che
foregailng ls tTue and correct, as are all €he attached exhibibs within this

appen] brief. Title 1B U.S5.C. §1746.

EXECCTER: Hay & <5 , 2000

—

o e
F—"i§£L~;?¢‘—ﬂ:il:

o UEEEGYF Lambros, ¥ro Se
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CERTTFICATE OF SERVICE

I, JOHH GREGORY LAMEBROY, cerclly¥ under the penalty al perjury Ehat

the forepgoing sppeal briel was served 13 an envelope, postags prepaid, on Enle

_Aa h day of May, 000, tn the Mnllnwing:

L. Clerk
United States Court af Appeals Tovy che Tenth Clizcuit
Lyron White U-.5. Cisurbhouse
LEZ2% SBtout  Siroec
Denver, Lolerrade S02%T

2. F.5. Parnele CDumrission
55511 Friendshl;z Blwd.
Chevy Chase, Maryland Z0ELS

1, Wardan J. W, Toaker, .
C3F Leavenworth
1330 Mzrropolitsn Awe.
.0, Box 1UUL
Leavenwarth, KEansas A0AMsA

-_
—

_ W _
et Lregory Lambros, Pro Se
Rug. ¥Mo. ODM3&-124
5P Leavenworth
P.il.  Bax 1000

Leavenwarth, HKansas G&0EA— 000
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1. THIS IS AN ACTION MESSAGE.

2. 'sUMmMARY. OF APRIL 39, 1931, THE BRATILIAM
FEJERAL SUPRENE COVRT (STf} GRANTED, ZH EAFTI, BY
MAJORITY OF ung, THE y.3, REQUEST FCR TEE .
EXTRAGITION QF JOMHH CREGORY LAMBROS. TEE FUGITIV
15 WANTED 1M MISNESOTA TO STAND TRIAL FUR VIOLATION
OF MARCOTICS LAWS. HE SHOULD 3 REALY TO BE REMOVED
FRCM MRAZILIAN TERRITORY WITHIN APPRIZEIMATELY ONL

WEEE. END SUMMARY.

1. LAM3ROS IS CHARGED WITH A) CORSPIRNCY AND
proiEsS[OM WITH INTENT TO DISTRIBUTE TXATHE; B)
AIDING AND AMETTING, POGSESSION WITH INTEHT 70
DISTRIBUTE COCAINE; MND € TRAVEL IN IMTENSTATE
COMMERCE WITH IHTENT TO pISTRIBUTE CIZAINE. TH AiE
oRAl PRESENTATION TO THE STF, THE FMSAsS5Y-6 YEH :
LEGAL ADVISOR REITERATED ALL THE POINTS CUNTALRED IH {
THE LAMAROS EXTRADITION DOCUMERTATICH FROVIDED BY

THE YSG. THE STF JUSTICLS mECIDED, AINEVER, BY
MAICRITY OF vOTES, THAT LAMBROS SHOULD BE FROSECUTED
AND TRIED IN THZ U.5. oMLY TOR CHARCES (A AND {B}
LISTED ABOYE, AND HOT FUR (¢}, 1.E., FCR TRAVEL 1H
INTERSYATE COMMERCE RECAUSE THIS L5 NOT A CRIME TH
arAZIL. THE V.5.-PRAIL EXTRADITION TAEATY AdD
BRATILIAN LAW PROVIDE IHAT EXTRADITION CAN BE
EPFECTED ONMLY WHEN THE ACT ATTRIBUTED TO THE

PUGITIVE IS CONSIDERED A CRIME BOTH If IHI V.S5. AND

BAAZIL.

.+ (0160
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UNITED STATES DISTRICT COURT . .
DISTRICT OF MINNESOTA n
FOURTH DIVISION

Unitad States of Amaerica; CR-4-E5~-B2
plaintiff,
LT R REPORT AND RECOMMENDATION

John Gregory Lambros

cefendant.

Assistant United ctates Lttnrnuy_nﬂuglas A, Peters=cn for
plaintiff.

chartes W, Faulkner, Esq. for defendant.

THIZ MATTER caze bafore the undersigned United States
Maglstrate Judge gn the 9th day of Dacember, 1392 for a hearing
on defandant'e pretrlal poticns. Defendant was present in court.
rhe court heard testimeny froa peputy Unitad States Marshal John
Marchiniak and Brog Enforcement Administratien {"DEA™) Special
Agent Tarryl Anderson. the defandant testified on his own
behalf.

I. [ aTany.
on May 17, 1391, defandant Lambros was arrestead In Brazil by

£, nt 1 anderson and 1 uthprities pursu £
[+ Age Tarryl Anderson a_‘*Fra:il an a 1 pu ant to a

parcglae viclation wvarrant. Defendant arrived in the country

—ir— o
-— =

through an sxtraditlon procass an June 20, 19%2. Defendant
Lambros made his initial appearance bafaTs this eourt on June 22,
19927, and poved Lo havae his detention nearing pastponed until
June 2%, 1991. Tha detention hearing wWas neld en Ju;- 15, 1982.
parendant appearsd befora this court and alleged that Brazllian

'"_m. E-?a‘l‘;.l"l'llii —_
mﬂlmm

ExpbiT— g5 A —
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4
UNITED STATES DISTRICT CoURT =
DISTRICT OF MINMESOTA
FOURTH CIVISION

CR~4-89-83
United Stakes of America, "
Plaintirs,
¥. ) ORDER

'Jnhn Fiegory Lambros
Defeandant.

Assistant United Statas Attorney Couglas R, Petarson faor |
plaintirs.

Befendant prasent with counsel charles W, Faulkner.

IHIS MATTER came befcocra tha uUndaralgned rnitsd Statas
Magistrate Judge on the 30th day of Septamber, 1552 for a Nearing
on defandant's coapetency to atand trial. The court heard |
testimony from Dr. L. Thoeas Fucharski, Dr, William Charles
Walls, and M=z, Judirth Ann Swanson on behalf of the Plaintiff;

Tha dafendant testified on tls own behalf,

FROCEDTRAL HTETORY

On May 13, 188%, deferdant lambros was arrested in arazil by

DEA Agent Tarry Anderson and Brazilian authoritiass pursuant t& a

* __Faruli violatlon warrant. ©On Juns 22, 1992, delfendant Lambros
wada his lnitial appearance befors this court. Dafendant Lambros
atatad at this lnitlal appearance that while he was in Brazil,
Brazilian authorities implanted & blonic device in his tead. oOn
June 23, 1992, dafendant appearad bafore this court for a

prelizinsry hearing, The defendant relteratad his allegation that
\

"
HgFj;{,A;;:$::?ﬂL J‘r—* {::: nia fa : {EE}



10
11

12

16
17
18
1%
20
21
22
23
24

25

Mr. Lambros was arcested on June 19, 1392, Bur he atgues that
that date should be May 17, 1991 vhen he was arcested by
Brazjilian authoritles.

And T believe the Government 1n thls lnstance
anreet. the basle position being that Mr. Lambros should
recelve eradit in terms of time in custody from the dake of
hieg arrast in Brazil on Hay 17, 1991, f believe that'e the

paslbian.

Paragraphs 41 and 45 refer to a Parcle Commlssion
.—-ﬂ.#_#

w
Aetainar placed on him whils he wag in Brazillan custody, Ehet

Ty r—

——

he wagn't zerved with detainer papers, and 30 on. The

——r

[ T

Govarmment belleves that rhese are appropriate matters to be

mancerned and that a detalner was issued.

—

fkay. Perhaps onder the clecumstances of thir case-

it's beskt to alss outling the areazs of dispute that have besn

‘raizsd in connection with the aco)icatian of the guidelines to

the factx. And hare, again, there are a large number of areas

of diapute.

Facagraphs 26, 27 and 28 {2 whether Mr. Lanhcer
should recalve 3n enhancenent for obatruction &f Justice. The
Government's posltion and the BPSI's position i that he
testified falwely. committed parjuey ak rripl. Ra danies 1t.-

Paragrach J€ of tha PSET augqgests that Me- Lambras

should get & two-point lncrease for role 1n the offensze. Fe

¥

Ex ML T D
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CHFINMIN AFFES LY A—Conninesd

FLI.L SESSICs
EXTREAIHTION Mo, Bi-1
LUNITED STATES OF AMERICA
YOTE

THE HONORALLE NISTICE SEPULVE-
Da PERTENLE (I'RESIDENTY My veir,
with the imasl mespect Lo the Assigried Jizs
tiee and all ce others who woled aith hun.
Fillies the Honoratie Justsse Mauricow Dot

ru's vobe, Hiz ilnnar's meen-cund wole. Lhedt
i,

Uoeerrwng 1he abjact of che extradilion, 1 do
ent duabl this Crar - pewer b resinet i an
thizs case. The duml cromunabby demcme the
Giowt, owaic wne [and] ene of the frsl tasks of
ths hrarug's passive fudgment, is appled o
the Fae1 decenbed an the charge w0 which it
answers. or in the seinence Unpesed on the
porsan sacpll. Mot or e egircigenee al
wpal systema. laken in abstraris vy Exr
6lla, Calso de Mrellal

Whai o we Daw sbout U come? by

i the Bue Tequeeding extrrdition, b xays
e, having commitled the eocoe of ATsome
during this fire, the collapeing of e o tha
slpbe muusesd the deach of four Aromen. Thel
care W me, i fymeral of Armen, wilh the
sperial enhanermeot clawes—Uw resulting
death, menliared in Fenal Tode, Arts
rhe 254 A, fAirthermore, it semed 20 Ioe

domang the dizeu=sen thal nol eved i Arer-

wan Law there wouald be the soncurmenre ol
Arcon with Murder J; the Farst Degree. 1c

is mmuarh oere than elerr, 1kat in Amencsn
Law, Murder in the Firsl Degres, in the

event of Infeoticnal Fine Seiting, presup-

poses that the agent kdl doneone 10 commit

ihe Arsam, or n eseaping, after selting the

firr A bypical case wopuld be somenoe who

wanls Lo opun enlFy o inta 3 boilding woset &

lure and ills the watehman; or, afler serung

the fre [the sgem] kols Lhe watchman who

Lries b BITRs. him, when be was Teaving

(Mevigngly, this s e U case, 3 deseribed

by ihe Tmuestng State in its Dipbamatic

HNate, ovw the abjest of this ertraditinn hear-

L.

But, | am nat gaing to wentuee into the
extromaly delarate area --aitheogh 4& mAtue
1. Sigrees] an Qs 13 1987, eriered ma Ve

or Deceruber 17, IWE4 L UST209L TIAS
o S, Additionae Prowecol oo Treany, wpnrd

EHIRIT E.

Mn FACIFIC REFORTER, 2d SEHITS 1

LEINIOA AFPENDIN A Cerdinaet

aerr whuchi the paeeave ealradicwe court b 4
cipetance te venfy deal anmunddig in the i
erngingl State. the Bravibas faor o ouffioent

oy muewhece, besides Areon quaiifisd by Lhe
resuliing death, there can als: be ATson con-

cwrrenl Homicide; of §lerivide o coani ok bed,
aocarcbng o Armcle 121, Pare 2 nne & VG

g Lhe orruban, cover-up, amgunily or
advantape of anolher <A

Tha athes queslicn- afigiklisy or nak a1k
comrmdtaliop of & Wi serleowe £ tpeeted Lo
e gxeding, wio'l. because the Court's ma-
jomcy prefesred te maintacr 08 2sablile
j";jz"ﬁ]’!ﬂ]lill'ﬂul!.

My positien s knowen, [was svermihsd oard
1 rstffine iny opinicn 1 understitid that we
muwsl dempnd maueaton of proalies Foe-
hidieo by the Constitubion o Brazl 1 an
fut guing In delbae the ek assie A
agadn, but 1 undeestand that the problerm
dwes pod, ranfurm with the alber paneloban-
al puaratiles:

An exiruciUul i G0 CREFTHENIGL Mo
for peral suppressicn and, accerding Lo me,
Ui ahipres. Lioh of penadies thal wikne Fund La
we ofopane W human digvely of L Ehe very
funictian of the penalty as rooeeweesd Ly che
Cpnsulclion, whick for “hes repson, cleary
forbede it. must be eeeludi<] from L eoop-
eraliuc.

Therefore, apreezyg &ith the weies of the
Honorable Justices Manrivie Corréa Marco
Aorelic and Celso de Wello, 1 alse woald
demardd the commictitiun of lhe penalbes

[Summaliee ilegible] :
CiELs L3N APPEMLILK B

Troa™ oF Exrmminmion Brmwess PaE.
EiwrTen KPates oF AMERICA AND TRE
LNiTED STATEY 0 RRafithy

The [wred Scates of Ameres and Lhe
Uniled Yales of Bras), desiving to wabe
mire affective the sobperatior. nf 1keir e
gpertive rauclng Lo the repregsinngg of
e, have resohed 1 eooclude a Legaty of
goiraditen aod far this parpesc have ap-
patnted the following Plenipulentiar s

on Jane 1% 1980 +alcon? wen forze on Deeem
bear 1T qURd 1T IPSET M2 TLAE Wy 7L
Clerk's Fape y 4l 500



STATE rv. FPANI

Wash. 135G

Clg ar s P L 1200 1w 1HT|

CRELNTOMN APPEMDIE B- Conlimmed

The Prewdeat of e T'riud Swaves of
Ameneme His Exeelency John Moors Cabuor,
Asrbassador of the Llnil= States; af Amierca
o Brazi, ard

Thr Presideet of 1he United Stetes of Bra-
ml- s Excellency Elomoa Lider, Minoster
uf Szate for Forlermal Relaticns.

Yhi, huedng comimumicated w0 @ach ether
Weewr reapectve full poswiers, Tond we e oin
gond and due Torm. agree as followsz,

Ak 1

Each Contbucleg Smle agrees, aoder the
anrditzang e=iphiished v the presant Treaty
ard @ach 0 accomluwice wath the logal Frmal.
iiex in foree in its own coantey, bo delner Ja.
rui_-.pl'm;u.'.]'_p'. pecsnns fonired im dkE kermilory
aho heve been charged wilh or conviected of
any of the erimes o7 offense: specified in
Aricle 11 of 1he present Treary aoul anumie.
1 within Lhe termitarnial jurisdicbon of the
ahet, o autalds thereol under Lthe conditams
spvificd in Article [V oof the presert Teeaty:
pravided Lhatl ~uch surreniter shall take plioe
only izpan sieh ewidence of ceuninality e,
atcording bo Eie Jaws af the plase where the
fugitive ar petson 0 charged shall be fourd,
wiuald Jasidy hes comnpitment far ial o the
errne o olfense had been there comumstlad,

Arbwle [L

Persans aball be delivered up aecerding b
the: prowisions af the present Treaty Far pras-
evution when they have beer dharged wiel,
ar o pndergo sentanor when they have hoen
eoitneded of, any al Lhe I'1.||Jl.-w|.r.f vourds ar
allenses:

1. Marder (incloding crimes drxiymaled
af partiide, poiscning and (nfEoticide, whoen
Itnvide-d for as separabe  criepsl, mAn-
Aaiplier when wolw: by,

2 HKape; aborion; cwrmel knexledgs of
(0 lutwn b a el onder the age aperifud
Uy law in such cases in Both the requesting
and requistet Slales.

. Matwiouws soundug, sllh asaulc e
AltLing 3w grigvoes Tadily harm

CRFF I MO ATPEWTIHY B—Conrin ued

4 Abdurbion, deenten, deprivalion of
Libery, or ¢ aslawvement nd wnemen or parls for
unmoral pirpases

& Kilrapping or ebduction of ndnors ar
adults for the purpose ol exwrting money
froer. Lhem or cheir Families or any other
rersnn nr persans. oe for any nther unlowlol
and.

6. Bigwrg.
T. Ar=an.

4. The malicivds &rd oidawfol damagpng
af cwuleass, Lmone, sessels, airerafl, brdmes.
wvohieles, and olher means of vl or o
pablic or pnvale bwinling:, eroobtier steu-
times, when the arl commiited shall andan
ger unah 1.

u. ]"‘l.r.u.-_l,'. by Lhe law af the nrlinrs: mg-
tany on board of vessel or an arersfl for the
purpess of melelling apwirst the authariy of
the Caplan o Commardar of cuch veasel ar
wrrraf, ac by fraad ce delenee taking mas-
srsxsn of such vessel or dimeradt
a0 Burglary, defined 1o be Lhe bnuk
g Wiy ar enlenng eitaer inoday or nighn
time, 3 howse, office, ar cdher bulding of o
Fovertunens, cobporabion, or peiveie [erse,
wilbh :menl w0 enmemit B felomy zhersr;
hausehreakdng.

11, Rubbery.

12, Furgery nr the udlerance of forged
Rapare.

13 The forgery, falsificatian, thef or da-
shmuction of the official aeds ar public Feenbls
of the govermmisnt ar public sthernty, includ-
smg Coures of Justice, wr the ubttenng or
*rawelulent izng of the same

. Thr fabrication or the urlecanes, or-
culatzn or fracdulent ase af eey af the fol-
awing objerls; counterfein money, whether
Cudn ur Paper; courlerfril Lites or ecupons af
publiz debt_ ceeated by habarl stabe pe-
wincial, Leeritorial, local, or mndvipal govern-
ments. sounterfeit bak ooles or vther b
steuments of publie ercdit; snd countervil
geale. #ampa, dies, awd nacks of Staw or
pihlic aminisiration.

13, The introduetien of ansb=urmenis far
the fabrcaiwio oF rpontedrdE coins nr hank
notes 47 Mher paper CcurTeacy A5 money

EHEI1RIT E.
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18. Embom=lement by any porsen nroper
wiTa hired, salaied or emplayid. ea r1he det-
riraent of their emplayecs ab principals

b7, Lare=ny.

M, Jlaining meavy, vaiguhle seeunUes
ar other properly by falsz proteraes, of by
thraats al injury.

Lanbinued

19, Hecaving any money, vacabu seeuri.
B i olker propory koowihg the s ta
hace becn nniaw fully cblanad

. Frsad ar wreack of Lrust by a bailee,
{acter,  wrales.  execgior,  aidnonistrater.
Faarhan, divgcter o nffer «f any company
ur COFpArIIan ur by angine tnoany Godovary
rHpacly.

2. Wil ren-repport erosadlfsl aben.
depasent of 2 miner or eher depondenl qeet
zor when death or serious Baddy uyury re-
wolls therefrom,

¥, Perjury (inclwlng willfully false ex-
pert Wskimuoy s, EBOTTAtan i preriary.

BT Sollitng.
bimksas,

4. The Mlwsog offenses whrn mimcdt-
ted by pulils officials raclwruan. encbezzle-
mE.

9%, Cpmes o offencan agrinst the bank-
rupley lawa,

rerciving, wr  offering

2. Crues or nferses ugainzt the lase of
both countrirs fur the suppressian of slavery
ard slawe vrding.

7. Crmes or affensex againat the wws
relating o the lraffle w, wee 0f. ar prduction
pe marufaclure of, meroalic drups o7 canma.
B,

2 Crimes or offaneas againct Lhe lams
relating L the dlicit manufaclore af traffic ic
subslanees imjurious b healsh, ar poiiooows
chemicals.

2 Sewggling, definsl w be the st of
willfully and kmaw:gly neladng the customa
lzws with miend to deframl the mevenue by
internatsonal talfic o merchendise subyect
Lo duty.

M. Addieg the comapr of & preosner by
furee of arms.

EXIHIBRIT
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31 Llla= of .u'plu:uai-.-'{'s =0 ns [ F.-Jldarlgur

huzran life Ar prupesty,
JE"BE Prouratsus, defingd r= the prucar-
ing nr rnsporling of a wotian oF Eirl nnder
age, avar wilth het consrng, for uamural pur.
posrs, ab of 3 waman 9F girl ovee age, by
fraad, 1hrmcs, of eompolssue. fBr such pur-
poees, with s wow cn ither case w grtifving
the prszwns of annther person;  profiting
frum Lhe prostituton of arather.

B The ailampt kg coomgl any af the
above erumes or offenses, wha auen atioppe
iz madr a ~eparate nfTrose by the baws af Ene
ConlbacLing Hrales.

4. Pamuripsaon i any of the abowe
crimes ur wiensos.

Artick 111

Except az otharwise prenvided in the pres-
ent Tremty, thy mequested Stals shal eatrs-
dive 8 proan acensed o consicted o any
rrime or offense enumersted in Actele [1
orly when koch of the falewing conditicns
gxsl:

1. The law of the requesting HSude, in
farve ‘&hen the criee oF offensae was sanubt-
ted, provitis & possibhe pealty of depriva
tian of lkerty for o pered of mare thar ane
year, snd

¥ The law ir foree in the reqaesled Stacs
generaly pravides a passire penalty ol fe-
prvaiion of Wheriy for a period af mare itan
one year which wouid be wpphesble i the
erime Ab offense were onstted in the tee-
tary of the reqquacied Stake,

Article [V

When the crAme af uMere has ben oom-
miteed anLade Lke termitnrial juriséiction of
that Fequeating Siate, the request for extrudi-
Lion meed mat be honored wnless the Lems of
the myoesting #tate and these of the re-
gueated State authorize punishment of swen
crime a7 iffense in thir pirownstanse,

The worts "emilere Swrisdiction” a5 wed
in this Artie'e and in Articds 1 of the present
Tresty mean: wrstory, ineloding rerritatis
wptars, and the pircpace thersfor, brionging
L or upder the cantral of nne of the Con
tracting Stases; and vessels ard airorafl e



- .,

5TATE
Clirax T4 F.2d
CEIW 0N AFPESNDLE H o oo rieed

longng L ane of the Cantracting SAALRs ar o
B riten ar earpiraban el when auch
vezael £ Gn the kigh seas or such freraft is
oeer The high aras

Artrle W

Exirudiion skicl niol ke pranted inoary ol
tne Fo'Tewing came Jnstalces

L Wher the reguestzd Sate i cornpe-
tent, arminding ool Tiows, Lo pREOEEcUns 1k
persia whase surrender v sought Tir e
crime ar afense for wheok thal persor’s ai-
tra:hieen = Peguented and Ene regoestied
Suate interds bo exernize its imsheuon,

¥ When tbe perenn whese surrender s
sought e alcewdy Bieen ue s at the Lime ol
the reguest being progesyied e the rsquast-

. N - - . e ha
ol Silane I.'u.:' J1.r rrimie ir_affenisg For which
hiz exiradition s requested

-

3 Whren Uw wgal procecdings ar the ea-
faroemenl af the pelyy Bie U CFUne of
affense sopzirutted nas become barmed By lim.
jtatisn arenrding Lo Che Laws af either ke
retpuet: ng Slate or Lhe regeecsted Sats.

4. When e person soughl wididd heve W,
BppeaT, in the roquosting State, bofore wim
extrauribmary ibnel or oot

5. When the drirne ap cf¥ense for ahien
the perem's extradicion iy reqnesbind s purs-
Iy miliky.
A, Wlen the cruee ot offenze for which
the mexsen's estradition 5 requestsd i af o
palitizal character,  Mesertheless
g, The allygutm by the peessn sowght of
palittesl purpece or motve far the e
quest for hiy evtraabiton will i pre-
clude il persan's swrender if the
cAme ar ¢Aense for whirh his extrad:-
Lo is cequested =5 primarily an icfrc
tion of the ardinrry proad low. Tk seck
caxe the belvery of the persan being
exteadited =ill be depemidenl o an Wwe-
dertaking un the: par= of the reqEeesting
Slare ehal the political puepuss v mo-
siwe will nel eaminbiobe boward makdng
Rl pekalyy miare severe,

b. Crominal eie whirh eonxmcate elear
mailsialions of acerchism or e
sage the avertnrow of e bases of all

v NG Wah 1357
124} 1uh, 1397
UPLKNLOIN AFPENDIN Bl on misd
pedinzal  argpwesatigns wdl s e

Clusssf ag polivical cimes ar ofTenses

e, Thar deorminatoe of e charactey of
the erupe wr olfetige wil} Tall Poc ey
n tre authoribies of the msgoaesiog
Slaze,

Arvic VI

When the raoimussaen af the e cr Al
lahge for which Lhe ea-wlivon of e fwban
is ought is mymishable by odewch wnder the
Bows al the mqueslicg Sale aned lae Saws af
the requesced Slae de rab pasmnic thes pun-
ishmrnl, the resuesied SGile skall nol e
ubibgared o grant ihe excradition urless e
requesting Stan shidl ool b obhgaled
grant the exead-dion cnless the mguecting
Ypabe preandes Asswranees hﬁL!\-rHL'[-\.ll'lb- [ The
rivquested Swte Lhat Lhe death pepaliy wil)
nit b im poeed an snek peraan.

Arics W1l

Thirre & ra waligalion Lpan 1he reansted
Siate tr grant the extculilian ol o person
who is @ nauenal of Lthe reguesiad Stale, hut
e emerunee guchorily of the moapnestie
Sigte shall, subject by the apgroprace laws of
that ESrate. have 1k Tower 14 =arreader o
naticnal of 1kat B if anoe deereton s be
degmu=] pruper b do s,

Arncle ¥TIT

Thr [reabtrcling “lales mas begdesd, one
fronn ibee othe, throagh che chanro? of taelir
reapfrljw;' dipinematir ar cansu ko agenls, i
provisanal avesl of a fogitive as woll as Lke
wpimyre W artrles erRYRE e the o oz
affuere

The rrquest Tz provisvnad armest skall be
granled provided ihat ibe ecrime or wfense
for which the exiradilion o the ruEILH'E‘ £
smghl s ene for whech extradion sl e
g'ranl;.ed imder the present Treass and prie
walend Thal the reyuest containe.,

| A satemend al the creie or ofTenze of
whel 1he fugabice s Bccnsed or ronacled:

2 A deseripuen ol e pereon seaghl Tor
the plrpeee af 1dentifeaticn;

_grk A starement of the prahakle wher:
aboits of the fagitive, o k2ew; and

EXHIEIT E.
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4. A declarutum Lhatl there mist and wll
be ferthmarung the Televant documents e
guirrsl by Artizie 1 of the present Tosaty.

1f. withwn w masimem period of &) days
feovm tle dale of the provisional areest of the
Fag:live im arrordahce Witk thes Acticle. ghe
renLesting fane dros oo present 1he Ml
request Tor his ealswdition. duly suppotted.
the perain detaned oill bee set a3 libery wnd
I U T for s estradiiian =il be
acvepted only when goeampaned by the rele
want darwzecis required 'ty Article T of the
preeaar Treaky

Arurle [X
The trauest for sxirsdiuur shall be mad:
vk Gigwmatae chanaels or, eweeptional-
T, b tan abestiee o] diplamate agerss,
may ke ozade by o# eoosler officer, and al.
b sepparti! by the fnllwaing decurrents

1. N ihe ease of o persen whn has Besn
cenvigsed af the cmme ot Wflense for whirk
mis extradigon s soegehy; a July pertified ae
aulhenticyd copy of the Mol sentence ol

———

2 In the rase of & porsen whe & memely
ehargeal w7tk the voune of offense for whick
hue exeradicnn e soorns;_a dady certified ar

_authrnuvnied 2opy Rl Lhe warrant af arnesl

ar arher prder af delansiom -.uEEI by ‘thir

SOm bl aul:'nn:un i ol 1.h|! T'PF.II:II“‘iL'lhE
Hare, togetbar witn e depwkabiens upon

whu-h Tach warrans or onlec igay have bwn

et and such other evidener or peod 85
_may be tored competent tn the case,

e doemments specifisd in this Aumiele

_ St reliuh 8 Precise stalmne it of the rrune

|n.|J ark u:d' which Lhe person -c.-:ug;ht Ib
_ tha.rgerl r mn'-'u:r.el:l. the e re and date ot

e qultiissian nf Lhe -._t_'ur.mal act, and they

e hf .u.-::-mpa.necl by an auiheml-:s.u-d

enpy af the Laxts ol Lhe a,:p jeable IM afl H'rt-

rvq_uesnnp, “Gee neluding the Ia.-.'-a. re_at.jg

_ Lo the Winication af’ the 'I_g:al prﬂcel’_‘fhnp or

IJ1|:- e:durrrml-ﬂ! wf the penalty Tior thie ceime
“ar affise Tor which Lhe exiraditon al Lhe
Tpersan is monght, :uu:l danq er_rornnls which

il proaoe U identity o Lhe pemn_sgug_m_

in_support al the request
For cxiradinen shall he accompanicd by

4 FACIFIG REPORTER, 2d SERIES

QPS5 APPESULY B -Cortimued

duly reritfied t1‘-|l-r-'=|-l-.ll3|-"l thercaf irle the lag.

guage of the FE'ql.l-'-"FIJ‘d '-'QHIE"

Arirlr X

Whin the exzraiiban of 3 person b beer
pequoaledd by marr L ong Slale. acticn
therean will be wken as fallews

Lol ke reguesis ileal wish the same
ertmingl act, preferonce will be maen boo ke
repdesl Al the Slate oroahuse werrweTy Ll
prl was perfnrnu.-d.

4 [f the reyueste dral wsth diffzeen
erinuna acs, prderense will be poen to te
request of Ehe Sl i Whose Lermtary the
avakl senons cHmE or slfshse, n The ngienn
of 1he renquested Slate. has Been cominitted

200 e regkedls deal with ddferen
prunral acis, But ackwk The S SN0
crpards B kS oyl g"ml v, tho prelererney
will ke determmned By Lhe prwricy of ohe
TEqUIELs

Artizle X1

The delrnrization thal excredition hased
ppatt the request therefar skauld faar
shiuld et e granted shall be macls in acces-
dance with 1he dnmesde Saw of the resaeesled
Bate, wnd ke permnn whess extraditen x
desired shiall Fave the ~ght wouse sorkorezne
edies ardl recourses e are authorized
sueh |aw

Articte X1l

IF al the time Lhe spproprisie authontes
of thr reguested SHuee shall consider L
documents submitted by ke Tequesling
Ctata. a5 raqiared in Amirle LX of the pros-
eat Trealy, in supporl of its mequast far the
paLradilion oF e petion sxighl, o ahall ap
prar that such docwnents do Aot ~oosUicis
evideroe sufficionl bo warrant axtTaditoen oo
der the presisions of the presant Tready of
the perean suught, such persuh shall be se
at likerly nrhess the requesbsd Suate or 1he
yruger tribinal Lhersof shaly, in confcrmaty
with (s oo lzws, ardet an cxtemzme of brae
for Lhé subriceion by (ke mequesting State o
gdditanad ewidenen

Ardele X1TI

¥ xtraditien having been graeied, the sur
rendering State shall romiounocate pranpl:

EXHIBIT E.
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ko e Tegueshing Siete thal de persan W be
pxtradiled os held a1l dispuesition

Tf, mithin B0 days sunting foom such same
iy neralip-exoept when Tenderesd mpossible
T fave mapenrs ar by seme 3o af the
person beong extzadited or the surmeoder of
thr perssn is defermal pursaant o Articles
A0V or XY of the presant Treaty sock persan
has mul besn delivered up aed conveped sl
of he Jersdsrwan of the reguesied e, [he
[T shiall te zak 8% lsheriy

Artiele XV
When ke peruan whose estraditon is e
guestd 15 being prosecuted orois servlig @
senlance in the regioestent Slate, the sarren-
dar al thut parzen urder the prisisions. uf Che
oresent Troaty thall e deferred uncl he
wrson is o rntled 1o be sel a1 Hbeely, s
ancownt of the erime or offrnse fur whock 5e
i haing proseruusl cf B oservag & Enkenod,
far umy of the following reasens: lismocal of
the prosecution, aequiltal, expration o e
tegrn of the senterde of the ieem o wioch
such sentence may have hesn chnrubed,

?a,rdun. Fli-l.rl:q]l'.. ur amnetty.

ATtele XY

When, in the npinion af eatefpelont medical
aptharity, «uly Fweem o, the porsan whase
exruclien s requested mmnral be transpett-
ed Ffrem the requesed Siate 0 the nsguest-
mg Scate without serinus danger to his lile
dug to grave lboess, the sumender of e
persun uhder 1he provisians of the present
Treay shndl be deferred untd such tme o
Lthe :langer, in e opinion of the conipetant
medical sutharity, haz been sufficiently mili.
palrd

Articw X¥]

The requesting Swate may sead te the =
quested Fue one or more duly autharized
ageues, eicher 10 mid in e dentification nf
Lhe petsan =ougll of Lo peveive hus surrender
Bl Lo samvey him out of ibe weeritory of the
reqaestiad SHrate
afush agenws, when in e bermbcy T4
the requested State, shall be subject 1o the
appleable laws of the pequested Siake, bt

RIS AIPEN Y EB--Cenbmied

Ene pxponeey whach they mour shall e for
the geepuns of the Slare oh ko has senl ther,

Article Ky1l

Ezpanses pelated 1o the transpenation of
the persak exrsdined shadl e pad by the
peqursting Stale.  The approprizie g affi-
cers of the epuatry in winch the extradituan
prceedings take plare =hall, by all ingal
meauns walhin thewr power, aesiet the fficeys
ol the requesting Srale nefore the resportse
Judges and magislrates, 30 peeaznary claim,
arting aur of the prevest, iletenlen, spanhg-
tan and sur-veader of fe@ptwes wndier Lhe
wims of 1he peesenl Treare. chall e mpdr
Iy 1he requesiod Staw apurst 1he requess-
ing Sara ather than as spwclfied o the zec-
and pargrraph af cus Aicle ad ubher than
far the Indgng. :rainsersr~. and board af
the pet=on seng vximwlived prior o b sere
rrnder,

The legal officars, ntwr officers of She
requested Hlae, and coart sieaograpbars in
the regrested Soe s shafl, i naual
caurse of their duly, give we'stars frd whe
recene o salary of compersaian el thar
pocifie foes far wervices performel, shall be
retalied w0 Fereivr Som e sequesting Ptale
tor wsual paynient for surh asts or sEOVes
performrd by Lhew i the same manwt and
v Une same pmoonl as thoegh sueh acts ac
nervices Tl beer performed o omdinary
erimiral procesdings under the Lw of Lhe
sountry of which ey are officers,

Article K11

& person who, piter surrender By either of
the Contracting Stales ta the vther wpder the
terms af the presenl Treaty. sweeneds w
eteaping from the reuesung Stata ard takes
refuges in the territory of the St whieh fhas
surmrnclorsd huo, of passes thrgagk aboan
ieamail, will pe detained, wpon simple diplo-
malic reqeest, ard surmendered anea, witk-
mat pther formakices, 10 Zhe Stabe tn whach
hia extradition was prantel.

Artcle X[%

Tranzit through e recrtory of eae of the
Centracling Sates of a persen o the sustody
of an agenl of the ather Contmwling Stale,
arnd purrendersd too the lacter By a2 thurd

EXHIBIT F-



>

1360  Wusl,

OPLSIN APTERDIY BE— Cantirued

“Late, arit whi is sk of L nationahily of che
mopbry of Lranait. shall, suberet tu the prova
sinns of the second paragraph of this Arucle,
be permitled, udeperdently of arg judsrial
formaliues, wher meguesied  theaugh dipar
mitie channels wnd secompanied 9y the pre-
sentation wn wAgnal ar U anthenlcated Sopy
af the doeamant by wioeh the Bzate of refuge
has grameed e astradion. 1o the Lo
Sitaw 1o Arneriea, U ulhemty of the Secre
tiry of Stale afl ke United Sralen Al Aopurics
skatl b firsr obzained,

The peroussion previded far in ihis Artle
may ceterihies. be pefeasd ©© the croainet
avl, whivh haa given nee W e extradition
e nol consbfate @ erime aof offense enu-
eabaved in Arnele 11 af the prosect Trealy,
ar when grace rmsone of pubbe geder are
OppEet 1 Lie Leunsis

Arcle 8K

Sebiect to Ue rghls of third  partes.
which shall be Quly respected:
Ll B arlirles, valuahies, ar documenls
wiuch pelpte L the e or offense and, at
che lume ol 1he armest, bave beer fourd in the
puseszion of the parzon sought or stherwise
Frand an the reqursted Brale rhall be sammen
dered, with hit, 1o e peglesting Arane

¥ The artcles and vaduahies which may
be Frumd in the posscssion of third paries
wnd which tikew e are related 10 the crime
or pMense chal ala be seined, but may be
surreidered naly after the nghts with regard
thereln swssermed by sueh third parties huwe
ket determiod.

Arlcke X1
A prcsen acirwined by sutuoe 37 e giees-
vat Treaky may Oct b trved o7 putushed by
the prquising Sl Lof ary erme or pifetes
comnitled pnar te the: reguesl for hiz extra.

_dition. peher than thal waich gave Fisr Lo the

atl, 07 may he e Teaeiradited by ibe
cequesting Srale 1o & ihird oouniey LA
ciums Bim, nnbest the murerdering State
also agrees of unless the peesian exurad:bed
having been sol at Lberty wilkin tne requesd-
g State. meniadns velunlarily in the requost-
ing Seawe fur_murs than 40 days frem the

FENIRIT E.
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du'.e_wil'ui_l-'ﬂ!_ war released Upah such
Toleawe. bi skl Be nformas] of che ronge.
guendes bo which hos stay an Lhe Lermituey of
Ihe MyUEATEE SLale witnl =aujecl him

Ariacle XXLL

Toe prenl Treaty shadl se mcfed anl
the rwndicalions Wersof skall e enckanged
iar Washingtar, &8 sk i skl

The present Trewiy hall enles intn inroe
are mnnlb o after ghe ddate of ewchanpe of
patifratcn, M omay be ocermizaled 33 ang
hme by gither Cantrarbing Slase Dng ni-
nee of wrmsinalion W the alher Uoedasing
wlam, and the rerbination abal be oTiclive
s manios afler the dawe Al aecl Eodse

Ju wepwn szt wWHER g the pespertive e
otentarivs have sigaed Lhe present Treat;

sral mane affised henecris e seals

[wisi in duplieate, 1n ke Eonglsh and Per-
tapese Tonguages. bock ryualty Batherlic. i
Eio de Jumace. this thuteenek day of Janu-
ary. one lhouserd Rine huridred s y-mr

SSEAL| s MO ahT
[SraL] Hotmn i LAYeh

AmaTidsal Peafocol T 1MF TRET WF EX.
e guries oF Javd we 13 I860 Hrmeres
ruE £vpren Sratss of America ard Lhe
Inited SToten af Hrmnlf

The United States of Aaerics awd e
U mited Stes of Brrml

Havng reacuded st K de Jameo, an
January 13, 194G, a Trealy of Flxtraition fer
the purpose of anuking e 2ffucive the:
cooporatun Tsbager. the Lwo courlnes in the
repneaan of erime,

And doesinpg to make ciear thal their me-
speruve Rationals wili be subject ealmadi
tion oy i the conslitutenal and gl print
siars 1w force in thett bermilones penzit i

_Hpee resclvad W sign an Addinae
Frabsoul bo the 2furementiomd Treaty of F.5-
wradstion ead. 1¢ this erd, have aprouced e
fellnwing Plenipateniames

The po=aden: af the United Suales af
amerz: His bacellaney Lieoln frordad.
Ambarspador Exirmanioary sad Plonipicr:
tspey Lo Brazil, wid



“TaTE
Liur anbsd F I

QELM 0N AFPENIIX B Lerunued

Thr Prasideni of Lhe Fapiahbe of the il
rd Saes af Brazil: He Esceleacy Francis-
o Clerenting de San Tiangn [sec] Danlas.
Winet=r of Stal: for Experoa- Belatiors.

Whei, hawing commuonicalsl ta each olkher
ther mespective Tull powers, Taund 1o e in
good and due form. sgmes s folinws

Aol L

Adticz W11 of Lthe Teealy af Fxisullan
ceneladere belweswn the voontres at R de
Junearm, on January 13, 1961, skall be inker-

prul:,u:-d as Tallima=
“Te Cordrecting PATies are et obliged
by thos Trearye Lo grang edrradicwn of Lhewr
natanals. However, iF che {rnztilizboan
and wwn ol e meguested Sune dooaol
prehibar b, its expeutive anhanty shall
hAve pradr W sorender @ natinal o, onols
discsptian, it be depmaed proper 1o de 507

Artivar 11

The pevacnr Protoce] shal. enler inle Ricee
on the same laee ws the Treaty of Extradi-
ben of Janwary L3, 13G:. and skall eease o
b p®rctive on Lhe dats of L-ascation of 1he
Traary.

In ¥iThES heteof, 1he respoctive Flenipn-
wnuaries nave sigred L present Adeilional
Protenad wd have fxed neteunta their seals

Dexp in duplirate, in the Eng:ish and Por-
Tuguese laguames, bath cquekly anlthenios, a1
Riz de Janeira, oo this ephteenth dey of
Juns, poe thousand nipe hurdred sdzty-ta.

LoprAal.s Aanfre s
Fil pe Sam T |51 Dasmas
[RF A

Wi-FREAS the Senate af the United Slates
of America by ther resalution of Max s,
191, tao thinds nf Lhe Benators preserd ria.
ewting therein, did sdwise aral conseab oo the
ralificalicn af the trealy ard by sheir resalu.
Hon of Q=lobar 2 196G twe theribs of the
Rl:'na.*..n:.nt_ present :'nnr'urril:'lg therein. did ad-
vise arl comrsent to the retifration of U
additiaral pratesal;

EXHIBIT

v PANG Wb 1351

OPLSIUN APFEMN LY E-- 1 eanbioed

WHEAERS Lhe Fresident of whe  Linited
olates of Amarics rakfrd ke Lealy on May
&0, 1961 and e addworx proloool en Oevo-
Yuor MOIBELE, in TIIFGIzAACY uf the wlvice and
corsenl af the Zewala. and 1the Governmerl
al the Ul Swts of liraei] kas duly eb-
fied the teealy and che addiioral proboedl;

124] {Spgh A7

WH:xRas e mesportive irelronenls  of
rarfication of ke irealy ard 1be addilional
producal wens claly dxcharged bl Wiskingtan
an Mevember 17, 1964;

Az wie RSt e smvad=t o Anicie XXIL
af Lhe eary thal she Iroagy shall enier crito
Farce om0 month afer the lute oF rarkange af
ralfeeor, and iﬂ_.l._,—_m pravidcd wr Aimicle TT
of the additioral protoer. ot e wld:liard
prateeal hall enccr inig [aree ar che came
dare ok ohe traaiy;

M THEREFuk:. be it knoar thal B Lyme
dun B, Johnzen, Prosident of the 1nited
Bkales 0f hrwence, da keteby proclam and
itk puhhc lhe cpid irewiy and acleiitarnal
pratoenl, L Lhe rud tha? Lhe ssme and every
wracle and Hlawss \heteal may be craoried
and Rl e eeed Tk o and after [he-
ceanbar LY, EMH, ofe menth afer the day of
exchangr al instmmern- of raudiaogn, by
e Llued Szate: of Areerien and by oche
civizens Al e L rilei Siates of Amedca and
all sther persons Soblect w bhe [ wrisducetion
1herzod

I+ TESTIMOAY WEERE.Y, 1 have hereanta
g2l mxy mand and cewsed ithe Seal of the
Liratas] Seatees af Armerra o b afflaed.

Dakx at the sly of Washingicn Lhis bzn-
Ueth day of MNavember in the wear o ane
Lird ape Lhowsarnd mre buendred sisty-four
anid of the vidrependereee o Phee Criled Seanes
of Amierica the one hwndred sghog-noth,
LN

L;-1|-.1uh B. Jahirsor.

By ikr Frosident
GenRce W Bl
Aecting Seeretary ol slale



I THE 1UHITEN SHTATES DISTRICT COCET
FOR THE [DISTAICT OF FEAKSAS

JOHM  GRECOBY  ~aMaBRads, *
Peritianer, x
rE. L) CASE W). 3B-1148-RLE
" B, . *
J.W. BJJRER. et al REQUEST TO CLERK TO CERTIFY _AND
fespondents. * TRANSFER BRCORDE

I, JOWN CHEGDOREY LAMBROS, Petltilcner, Jte 3e. thereinafter Movanc)
persuant Lo Ruie L1 of the Federal Kules of Appeliste 3 rocedura, yoaun are
IE']'UEE-“:'."d L l;:EI:'tiE}' and tranﬁmit to the Tenth Ciliecuitl Goutt of ..':'.'FI'FE'-HJE the

followlag CUMPLETE RECORDS lo cases:

a. lLambraz vs, 0,5, FAHQLE COMSTSSI0ON, ot al., Casze Na, 95-3119-RIK;
%, lambros ve, BOOKER, et al., Cace Wo. 98-314B-RDR.

The abowe cases where used a3 a basis in an akune of writ URDER Lu the abave=

entitled case, thns both are needed hy the Teath Circudt Cowrt nof Appeals In
review of thils current actlon,
Thankirg wou in advance for yoeur conslderation in Ferwarding the

complete tegord in beth of the above cited cases.
DATED: Yav 2, 2000

Jfﬂ{,#ﬁﬁﬁfgrr

-“Yohn Gregory lambros, Pro Se
Feg. Mo, 00425-124

USSP LeavenwarLh

F.O. Box LOO0D

Leavenworth, kKanzas REQ4G-1060 US54

EZHIBIT F.
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LAMEROS we. BOOEKER, £t al., Case Wo. GE-JL4B-RDR

CEETIFICATE OF SERVICE

oK _FILING:

the

was
the

Rup.
CSE
Fatr.

1, JOHN LRELSEY LAMBAODS, Pro 3e, cerclfy under the penalty of pesiucy

the tollowing matb Lon/reguest:

REQUEST TO CLESE TN CERTIFY AKD TRANZFER RECORDS, Jdated May 2, 00O,

setved Znm an cnvrlupe, pestage prepaid, cn this Jvd day of HMay, 000, oo

following:

CLERX QF THE LOTRET

U.5, Dlstclect Cuuret

q4%  5.E. Tluincy, Room A0
Topeka, FKansas 66633

Jne orlyinal aond one copy

CLEEK

'.5. Court af Appeals for the Tenth Clircufc
Byron White U.K. Courtheouse

1823 Stout Brreet

Denvar, Colorade  BOZ37

OF APPFAl. FILED ON AFPRIL L7, 200 -

=

Fhia Gregary Lambroz, Fro Ze

Moo Q0426114
LeavenwaIthn
Box LOO0

TeavenwoTth, Yansas  SH043-1000 D54

FXHIRIT F.

MO AF[PEAL NUMBER I5STETY T DATE.



